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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT SF NEW YORK 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver Of Franklin National Bank, 


Plaintiff, (0.6.7-) 
75 C.276 


COMPLAINT 


-against- 
JEAN M. GRELLA, LAWRENCE LEVER and 
RELIANCE FEDERAL SAVINGS AND LOAN 
ASSOCIATION OF NEW YORK, 


Defendants. 


Plaintiff Federal Deposit Insurance Corvoration 


(“FDIC"), by its attorneys, Hughes Hubbard & Reed, for its 


complaint herein alleges: 

l. Plaintiff: FDIC is an agency of. the. United States 
Government. organized and existing’ under and by virtue of an act. 
of Congress (12 U.S.C. §§ 1811-1831), and is expressly author- 
ized by Congress to sue (12 U.S.C. § 1819). On October 8, 1974, 
pursuant to 12 U.S.C. §§ 191 and 1821(c), FDIC was appointed 
receiver of Franklin National Bank ("FNB") by the Comptroller 
of the Currency the United States. . As receiver of FNB ("“Re- 
ceiver”), PDIC has exclusive dominion and control of FNB's 
assets. 

2. On information and belief, defendant Jean M. 
Grella (“Grella") is a resident of Nassau County, New York State. 

3. On information and belief, defendant Lawrence 
Lever (“Lever”) is a resident of Nassau County, New York State. 
Lever has been made a nominal defendant since he has an interest 


in the subject matter of this action. 


A le, 

4. On information and belief, Reliance Federal 
Savings and Loan Association of New York (“Reliance“) is a 
savings and loan association organized under the laws of the 
United States of America, with its principal offices at 89-61 
162nd Street, Jamaica, New York; Reliance is successor in 
interest to Queens County Federal Savings and Loan Association 
("Queens S&L"). Reliance has been made a nominal defendant 
since it has an interest in the subject matter of this action. 

5. .The controversy arises under the laws of the 
United. States, specifically, 12 U.S.C. §§ 1819 and 182l(c). 
The amount in controversy herein exceeds the sum of Ten Thousand 
Dollars ($10,000), exclusive of interest and costs. The Court 


has jurisdiction over the subject matter of this action by 


virtue. of 12 U.S.C. § 1819 and 28 U.S.C. §§ 1331, 1345 and 1348. 


6. -On information. and- belief.- as of April 4, 1961,-— 
Grella was the owner of the fee. interest. in certain unimproved 
land in Mineola, L.I., located on the north side of Old Country 
Road between Willis Avenue and Roslyn Road (hereinafter the 
“Ground“). On or about April 4, 1961, Grella and FNB, then 
known as Franklin National Bank of Long Island, entered into 
an agreement, a copy of which is attached hereto as Exhibit A, 
Pursuant to which Grella leased the Ground to FNB for a term 
to expire on February 28, 1981, with four options to renew 
for twenty years each (hereinafter “Ground Lease"). 

7. On information and belief, on or about Nevember 
1, 1962, FNB agreed with Lever to sublease the Ground to Lever, 
who was to construct an office building thereon; Lever agreed 
to sublease space in said building to FNAB for a branch office. 

8. On information and belief, in order to build 


an office building of six stories on the Ground, Lever applied 


A 2 

yfor a zoning variance, Grella joined with Lever in the applica- 

tion, and the variance. was granted. 
9. On information and belief, on December 9, 1963 
|Lever assigned his contract with FNB to Mineola Office Building,- 
line. ("MOB"), a corporation in which he was the sole stock- 
Inoider. FNB then subleased the Ground to MOB, and MOB subleased 
to FNB branch office space in the building to be constructed 
lon the Ground. On information and belief, construction of the 
office building (“Lever's Building”) was ccempleted in 1965, and 
PNB thereafter commenced to occupy the branch office space sub- 
leased to it. 


10. On information and belief, on or about December 28, 


hoe the Ground to FNB, that FNB would assign the Ground Lease to 


1964, FNB and MOB agreed that MOB would surrender its sublease 


Moe, and that MOB's sublease of the branch office space to PNB 
1) 
jwould continue. The assignment of the Ground Lease by FNB to MOB 
‘County. 


ll. On information and belief, on or about January 7, 


{1965, MOB assigned the Ground lease to Woodmere Knolls, Inc. 

(“Woodmere”), a corporation in which Lever vas the sole stock- 

holder. On information and belief, Woodmere assigned the 

Ground Lease to Queens S&L, the predecessor in interest of defen- | 

laant Reliance, as collateral for certain loans. Each of said 

j2ssignments was duly recorded in the office of the County 

Clerk for Nassau County. 
12. On information and belief, by communicat 

dated January 7, 1965, Woodmere: 
(a) gave notice to Grella of the assignment 


of the Ground Lease to MOB, of MOB's assignment of 
the Ground Lease to Woodmere, and of Woodmere's 


| 
| 
| 
| 
| 
| 
i 
: 
| 
| 
was duly recorded in the office of the County Clerk for Nassau 4 
! 
| 
| 
a 


- 


A 


assignment of the Ground Lease to Queens S&L; 

(b) gave notice to Grella that communications 
and notices should be addressed directly to Queens S&L 
at 89-61 162nd Street, Jamaica, New York; and 

(c) delivered to Grella a signed declaration that 

Woodmere was exercising its first two renewal options as 
Tenant under Paragraph 17 of the Ground Lease, thereby 
extending the term of the Ground Lease to February 28, 
2021. . 

13. On information and belief, on August 27, 1965, 
‘Woodmere assigned the Ground Lease to Lever, subject to. the 
passignment to Queens S&L; said assignment to Lever was duly 
irecorded in the office of the County Clerk for Nassau County. 

14. On information and belief, FNB and/or its 
lassignee and/or subsequent assignees of the Ground Lease have 
at all times complied with the terms, covenants and conditions 
force es in the Ground Lease, and all items of rent referred 
ito in the Ground Lease have been timely paid in full. 

15. On October 8, 1974, the Comptroller of the Cur- 
irency of the United States declared FNB insolvent and, pursuant 
to 12 U.S.C. §§ 191 and 1821(c), appointed FDIC receiver of 
FNB. As Receiver, FDIC entered into a Purchase and Assumption 
Agreement pursuant to which it sold certain of FNB’s assets 
land transferred certain of FNB's liabilities to European- 
American Bank & Trust Company (“EAB"), a New York bank and 
trust company. This transaction was approved by the United 


States District Court for the Eastern District of New York 


Hin an order signed by Judge Orrin Judd dated October 8, 1974. 


| 


ae 


i 
' 
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16. Immediately after approval of the transaction 
jreferred to in paragraph 15, EAB entered into the leased . 
branch office premises in Lever‘'s Building as licensee of the 
|neceiver. Since October 8, 1974 EAB has been providing to 
}PNB depositors and to the community the banking services that 
had previously been provided by FNB. 

17. EAB has advised the Receiver that it desires to 
itake an assignment of FNB's sublease on the branch office space 
jes Lever's Building and, in accordance with the Purchase and 
iAssumption Agreement, to buy from the Receiver at appraised 


value certain improvements and personalty located in the 


ft 
{the owner of the Building and the lessor of FNB‘s branch office 


qbEanch office space. Lever, who on information and belief is | 


japace, has indicated that he will consent to the proposed assign- 
pment by the Receiver to EAB. 
; 18. Since October 8, 1974, Receiver has made pay- 

, lnents to Lever with respect to the subleased branch office space | . 
occupied by EAB. On information and belief, Lever has continued | 
to make rent payments to Grella under the Ground Lease; in Sansa : 

1975 Lever paid Grella in advance, and Grella accepted, the annual: 
‘rent of $21,000 due under the Ground Lease on March 1, 1975. 
for the year beginning March 1, 1975. 
19. On information and belief, on or about February 3, l 
1975, Grella served notice on FNB, in care of FDIC as Receiver, 
and on MOB, Woodmere, Reliance and Lever, purporting to terminate 
the Ground Lease as of Pebruary 11, 1975, claiming that the insol- 
vency of FNB declared on October 8, 1974 constituted a default 
under Paragraph 10 of the Ground Lease. A copy of said notice is 
attached hereto as Exhibit B. 
20. Grella's notice of termination was wrongful 


because none of the events or conditions set forth in Paragraph 


eer Sth Saat ee NNN a Re I tO 


} 10 of the Ground Lease has occurred. A 5 


21. If Grella's purported termination of the Ground 


| Lease is permitted to become effective, plaintiff will suffer 


grave, immediate and irreparable injury for which there is no 
} adequate remedy at law, in that, among other things: 

(a) FDIC's ability to protect the public interest 
by having solvent banking institutions purchase assets 
and assume liabilities of insolvent banks and continue 
Providing services to depositors and othe: members of the 
community will be seriously jeopardized, since it 
is unlikely that sound banking institutions will 
enter into such transactions if there is no reliable 
expectation that the purchasing bank will be able 
to enjoy possession and occupancy of branch offices 
without unwarranted interference; 

(b) FDIC's capacity to limit the drain on 
its financial resources by having solvent banking 
institutions purchase assets and assume liabilities 
o£ insolvent banks will be seriously impaired if 
there is a substantial risk that the purchasing bank 
will be unable to enjoy vossession and occupancy of 
branch offices without unwarranted interference; 

(c) On information and belief, Grella will 
re-enter and repossess the Ground and Lever's 
Building and will 

(i) interfere with and disrupt EAB's 

service to former depositors of FNB, to 

its own depositors, and to other users 

of its banking services, 

(ii) impair PDIC's right to assign the 


sublease of the branch office space to 


A 

EAB, thus jeopardizing EAB's ability to 

continue providing services to its 

depositors and other customers and to 
be a viable Long Island banking 
institution, and 

(iii) impair FDIC's right to sell 
to EAB certain improvements and person- 
alty located in the branch office; 

(d) Permanent improvements to the branch 
office space which cannot be removed will be 
forfeited to Grella. 

22. If Grella is permitted to effect a termination 


of the Ground Lease, the six-story office building that was 


constructed on the Ground in reliance upon the right to renew - 


the Ground Lease through February 28, 2061 will be forfeited... 
to Grella. 
: 23. Grella has waived any right she may have had to 
terminate the Ground Lease and is estopped from asserting 
any such right, in that, among other things she: 
(a) joined with Lever in obtaining a 
zoning variance to permit Lever to construct 
a building on the Ground; 
(b) permitted Lever or his affiliates 
to construct the building on the Ground; 
(c) accepted rent from Lever or his 
affiliates for a period of more than ten years; 
(d) accepted the exercise of two 
renewal options under the Ground Lease By an 


affiliate of Lever; 


A 


(e) did not object when EAB entered 
into the leased branch office premises 
as licensee of the Receiver, although, on 
information and belief, she was aware that 
FNB had been declared insolvent on October 
8, 1974; and 

(£) accepted Lever's prepayment in 
January, 1975 of the 1975 annual rental 
under the Ground Lease for the 12-month period 
commencing March 1, 1975, although, on in- 
formation and belief, she was aware that 
FB had been declared insolvent on October 


8, 1974. 


WHEREFORE, -Plaintiff-demands that.it have judgment. .. 


against Grella; - 


(a) declaring that Grella's notice of 
termination of the Ground Lease is null and 
void and of no force or effect whatever; 

(b) declaring that the Ground. Lease 
continues in full force and effect; 

(c) preliminarily .and permanently en- 
joining Grella, her agents, servants, employees, 
attorneys, all persons under their control, 
direction, permission, or license, and all 
persons in active concert or participation 
with them or any of them, from 

(i) terminating the Ground Lease on 
the basis of the declaration by the Comp- 


troller of the Currency of the United States 


that PNB was insolvent and the ap- A 


pointment of FDIC as Receiver of FNB 
‘pursuant to 12 U.S.C. §§ 191 and 1821(c); 
(ii) reentering the leased pren- 
ises and repossessing the Ground and 
Lever's Building by any means, including 
summary proceedings or force, so long 
as the Ground Lease is in effect; 
(iii) taking any action incon- 
sistent with the rights of FNB and 
its assignees under the Ground Lease; 
(iv) interfering in any way with 
plaintiff's assignment of FNB‘’s lease 
of the branch office space to EAB; 
(f£) for the costs and disbursements of 
this action; and 
(g) for such other, further and different 
relief as to the Court mz ‘em just and proper. 


Dated: New York, New York 
: February 21, 1975 


HUGHES HUBBARD & REED 


By S| Binalua Weave 
ember oO the 11cm 


Attorneys for Plaintiff Federal 
Deposit Insurance Corporation 

One Wall Street 

New York, New York 10005 

(212) WH 3-6500 


Exhibit A Annexed to Complaint 


(Agreement of Lease dated April 4, 1961 between Jean M. 
Grella and The Franklin National Bank of Long Island) 


" QRTS AGREEMENT OF LEASE, dated the u% ae ng 1961, 
between JEAN M. GZELLA, residing at Mo. 10 Fair Court, Garden City, New York 
(hereinafter designated as the "Landlord*), and THE FRUGAD! MATICAL BAKE 
OF LOMG ISLAND, a national banking corporation, with an offices at Mo. 925 
Hempstead Turnpike, Franklin Square, eee ec cee 
oo 


WITNESSETH THAT? 


The Landlord hereby leases to ths Tenant the parcel of land known 
as Lots k, 5, 6, 7, ls, 15, 15 and 17, in Block 350, on the Land and Tax usp 
of Hassan County, being a parcel on the north side of Old Country Road, at 
Minecla, between Willis Avenue ami Roslyn Road, and baving a frontage on Old 
Country Road of approximately 200 feet and extending northerly apprexizately 
20 feet to the south side of Third Street, for a tern of twenty (2.) years 
commencing on March 1, 1961 ant to end on the twenty-sighth day af February 
1981, ‘upon the conditions and covenants following: 

1. The Tenant shall pay the rent of ELEVEN THOUSAND THREE AUNDRED : 
| FLFTY ($11,350.00) DOLIASS for the period af March 1, 1961 to February 23, | 
| 1962 and thereafter the anmal rent of TENTY-ONS THOUS ($21,000.00) 

LLAES, payable in advance on the first day of March, 1962 and annually 


+ ES RSs - SESS TOPS: OER + GFE aE STEED Ome Esme: — -cueee scam = eens <aeme + + 


2. The Tenant shall take good care of the premises and stall, at 


| the Tenars's ow cost and expense, rake all repairs, structural or otherwise, 
| and at the end or other expiration cf the term, shal. deliver up ths dexised 
| premises in good order or condition, dazages by the elenents ani ordinary 

| wear and tear excepted, it being understood that the Landlord is not required 


( to fwnt. 3x Supply any services cr make any payzents, expressly or izplied, 
| and the Tenant shall operate and maintain th2 said precises as its om, paying ; 
! all costs ¢ construction, repairs, maintenance, dozolition, etc., and paying 


A: . 10 

3. That the Tench chal’ procptly execute ani comply with all 
iliatcahai eesti: vrulss, orders, regulations and requirements of the 
Tederal, State ant local goverments and of, any and all their Depertumts 
and Bureaus applicshle to said prexises during said tern; and shall also 
promptly comply with and execzte all roles, orders amt regulations of she 
Hew York Beard of Fire Uatereriters, or any other sintlar boty, ot the 
f Secsth la Geek sesh’ and’ avaces. : : ao | 

kh. The Tenant shall have the right tease sublet or ude 
lease the said premises, or any part tkerecf, to take any alteraticcs or repaizs 
to the said premises and shall have the right to erect, construct, rencdel or 
denclish any building nov or hereafter constructed thereon, all without the | 
Landlerd'!s cotsent, but the Tenant will not cccuny, nor perstt or suffer the 
sane to be ocoupied, for any business or purpose deaned disreputable or extra 
basardous on accoust af fire, and shall denolish no building in the last ‘tirse | 
years of this lease without the Landlordts Soasect unless it has exercised . 
dts option to renew. : . a 

5. The Tevant will maintain liability insurance in ancunts of 
j at least $250,000/1,000,0C0. coverage ani will =aintain fire and plate glass 
insnrance cn ths demised premises in the face amounts equal to at least full 
| replacenent costs, and shall pay the cost of all prenius tharesf, and tpon_ | 
| fettore of the Tecaxt to provide the sae the Landlord may on ten (10) days | 
notice procure such insurance and pay the cost thereof charging the sae as | 
additional rent to he paid by the Tenant on the first of the following ee 
a re ptite Sa er bth te ane atthe Tt a tat is 
| 6. In case of damage to, or destruction af, any bulléings ca | 
| the leased precises by fire or other casualty, prior to to the last three years | 
of the original or any recewal tern, ths Tenant shall have the option to re- | 
Store or rebuild the secs to at least the quality and comiition ir which they 
| “wre innediately pricr to such dacage or destruction, a to domlish the sazs, 
3 bus shall bs entitled +o so the proceeds of any insuranca polictas paid 13 adjost— 
j Tt of the toss cacsed ty such casualty. If the destrustion or daxage qeaura *! 


. 
PF oe. + tr eP eee Omer 50 oe tewterrwomemnen-qeasees secre os 
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darieg the last three years of ths origical tern or any renewal tern, axt 


the Tenant elects not to rebuild or restore the structures, the proceeds of any 
insurance pelictes paid in adjestcant of the loss caused by such casualty 
shall be divided into 36 parts, and the Tenact shall be entitled to as many 

| .0f much parts as caleniar months or parts of months renain of the then cxrent 
term, ani the Iantlord sali be entitled to the balance, unless the Terant st 
| tne same tine 4% elacts not to rebuild or restore, also elects to renew the 

| esse for an additional tern, and so notifies the Lentlard ia writing, tn 

| sich event tls entize proceeds of such policies shall te payzhle to the 
eee. Mo such damage or destruction sball affect the cbligetion ‘of the . | 


Tenant to pay the net rent and additional rent provided herein, er any other 

q covecant.or cbligetton of the Tenant bervunier, for the remainder of the tex. 
_ Te re eee ey? ee 

“enast fron any and all liability for any damage or injury to person or 

property or frém any damage or injury resulting @ arising fron my came or 

! happening whatucever mless suid damage or injury be cqused by cx be dus to 


the active sagligence of the Landlerd. 
S £2 gay andesite aaa Sa Ahis pajent ae? saat pe ittnee 
(15) days after notice the Landlord, or her representatives, cay re-enter b> 
| force, sumary proceedings cr otherwise, and recove all persons therefr-c, 
| without being Mable to prosecution therefor, axi the Tera hereby eqresslz 
- |) watves the sextice of any notice in writing of. intenticz to re-enter, and ths 
| com *b shell pay ab the saxe tine as the renh becoces payaile unter ths tess 
hereof . sox equivalent to the rent reserved barein, act the Landlord cay rent j 
the precise: on behalf of the Tecant, reserving the right to rect the prentses 
| fc> a longer period of tice than fized in the crigizal lease withous releasicg 
| the original Tecant fron any Mability, spplying any coneys collected, first 
to the expense cf resuming or obtaining possession, second to restarirg ths 
i pcexises to a rentable comiition, ami then to the payment of the rent and all 
other chirges ita and to grey dus to the Landlord, any swplus during ths tern! — 
] of this lsase to ba paid ta the Tancss, wto shall remin liable fo> any da- 
flctancy. 2% en coe 
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9 If any dafsalt be made in any of the covenascs herein con- 
tained and said defsult continue for thirty (30) days after notice then it 
shall be lawful for the said Landlord to re-enter the said premises, ani the 
sane to have again, re-possesa ani enjoy. Ths said Texant hereby expressly 
waives the service of any notice ia writing cf intention to re-enter, a3 
provided far in Section 998 of tha Civil Practice Act, or by any Lav of the 
State of New York. 

1. If the Tenant shall fail after sixty (6) teoe aeklcas thereat 
from ths Landlerd to comly with any statute, ordinances, rules, orders, 
regulations ar requirerants of the Federal, State, a@- doce goveriiens s seteess 
of their Departasnts or Bureaus applicable to ths said presises, or if the 
said Tenant shall file or there shall te filed against the Tesant.a petition 
in bankruptcy or arrangereat, er Tenant be adjudicated a banicmt cs ake an 
assignzent for the bem fit of creditears ao take atastags of any insolvency 
act, the Lanilord may, if the Landlord so elects: at any ‘tics thereafter 
tarninate this lsase and ‘tks tern hereof, on giving to ths Tenant five days 
notice in witing of the Landlard!s intention so to do, and tais lease and 
the term hereof shall expire and cozme to an end on the data fixed in such... « 
notice as if the said data were the date originally fixed in thls lease fer 
| the expiration hereof. pee 
. 1. m addition to the rent kerein reserved, the Tenant shall 
| pay all taxes, assessments, water charges, wsver rents and all othar gcorezn- 
cotta. levies and charges, general and spacial, ordinary and extraccdizasy;, 

} unforseen, ‘as well as forseen, of any kind ard nature whatscever, assessed 
0 inposed against the said prenises, or any inproverents thereon or any use 
|) thareot » regordless of hew such taxes and charges are levied (hereinafter 
} referred to a3 "izposition:"), reserring to the Tenant, hevever, the right 
} to litigate or contest ths sare with tha proper authorities, it being uncer~ 
H stood and agreed, however, that cpon final adjudication thereof? such in~ 


j positions <3 sre firally assessed will ba paid within ten (1C) days thereafts>, 
£ Landlord wiil join in ony such proceeding a3 required bet the Tanmant to remai= 
f liable in any event for any costs ar penalties thsroby incesred. This . 


: ; A 13 
cbligation on the part of the Tenant to pay such inpositions, however, shall 


not include any franchise, corporate, estate, inheritance, successica, capital . 
levy, incom, profits, reveme or transfer tax of the Landlord levied upon the. 
rents payable umder this lease or cpon any other income of the said Lantlerd, 
nor shall it-include any payments ef principal ar interest on any mortgaze 
now or hereafter placed on the said premises. If prior to the termization of 
this lease the Tenant bas paid o> any taxes or i=positions are levied agaicst : 
the said premises ‘for a fiscal period beyond the dats of termiration of this 
lease, then such tax or imposition shall be appartioned between ths parties 
as of the date of said termination of said lease. 

12. the failure of the Landlord to insist upon a strict per 

formance of any of ‘the terms, covenants and conditions ksrein, shall nct be 


ese ammo 


ome + cum < compe: aenss oe 


: 
Geemed a waiver of any rigkts or rexadies that the Landlord mz have, and 
shall not be deemed a waivar of any subsequent breach or default in tke | 
terms, conditions and covsnants herein contained. This instrument aay. Bee 
ba changed, modified ar discharged orally. | 
13. If ths whole of tke denised premises stall, be acguired 
as Sieteceliee eta demain for any public or quasi-public use or purpose, | 
this lease and the term thereof shall terminate on the date of vesting af | 
_ ‘tdtle in the condemnor, and the net and additi aal rent provided for herein 
shall be adjusted ami paid or repaid up to said date, and the avard, less tke | 
expenses incurred by both partiss in such proceeding, shall be apscrtiorsd | 
' amd allocated by tha parties, ani distributed as follows: ae 
that part of the award so allocated to the value of the lan! es ic=roved, | 
(b) to the Tenant that part of the averd so allocated to the cost af the | 
buildings or structures erected by the Texaxt on the premises, if any, loss 
depreciation at the rate of 14% per anmm for other than wecden structcres, | 
and 234 per ancum for wooden structures, fron the date of erectica, (c) to | 
the Landlord and Tenant, equally, any balance. If less than the whola of 
the denissi jrexises is taken, ami tha remainder is insufficien: for the | 
efficient operation of the Tenant's business, the Tonant ‘say cancel. this 
io 


lease on sixty (40) ee ee eee 


1 


Hughes Hubbard Reed 
Ore Vall Atreet 
NewYork 10005 


ate Wrivenas. 3-6800 
CAGLE: MUGHRERSD NEW VORA 
TELER: 12-6687 S'S SOUTH FLOWER STREET 
LOS 4NGELES, CAL! FORNIA BOOT! 
213- 469 - S140 


i 
it 


1S6O . STREET. we. w. 
WASHINGTON, O.C. 20036 
202 672-8280 


Tn 
eh 


1 CAST WISCONSIN AVENUE 
MILWAUKEE, WISCONSIN SIZOZ 
a14-27- 6827 


47, AVENUE GEORGES MANDEL 
7EOrS Panis 
723-9001 


8, 1976 


A. Daniel Fusaro 

Clerk of the Court 

United States Court of Appeals 
for the Second Circuit 

Foley Square 

New York, New York 10007 


Re: Federal Deposit Insurance Corporation 
v. Grella, et al., No. 76-7438 


Dear Sir: 


As the result of an error in the reproduction 
process the last two lines of the original of page Al4 
of the Joint Appendix were omitted. Pursuant to a 
stipulation dated November 1, 1976, a correct copy Ox 
the original of page Al4, which consists of a page ofa 
lease between Jean M. Grella and Franklin National Bank 
dated April 4, 1961, has been substituted for the incom- 
plete page. 


Very truly yours, 


fer 


Susan L. Thorner 


cc: Sprague, Dwyer, Aspland & Tobin 
Attorneys for Defendant-Appellant, 
Jean M. Grella 


A it 


such notice this lease shall terminata, and tho award shall be cpporticnsé 


= disSrubuted as above set forth, If the Tenant does rot clect to cartel 


tais lease, the avard shall be apportioned as aforesaid, and the nat rent 
shall be abated in tha sane proportion as ths value of ths taking bears to 

the valus of the eatirs improved property before the texing. If any such ; 
taking shall be for a lirited tire, the Tenant shall be entitled to tha ex+:-= . 
award, but ‘shall continue to pay ths total rent provided for herein wither 


mowuw sd 


offset or abatement. If such taking is of such a nature or ef such dwratis= 

as to seriously interfere with the Tenant's efficient operation ef its bus! =335 
the Tenant Fay cancel this leas’ on sixty (60) days notice in writing es a 
said, with the effect as above provided, and any award shall be dealt with cs 
the award in a total taking 2s provided above, In any case Isrein proviced 

for where the Tenant receives part of the award, end this lease is not te-- 
strated; ths Tenant covenants to proxptly restore and replace that perticn <7 
thse bnilcings and structures not taken to a comlete architectural nit oc 


Us. If after default in payzent of rent or violation of axy 
other provision of this lease, or upon the expiration of this lease, the 


—_— 


Tenams moves out or is dispossessed and fails to remove any trade fia 


anys 


- or other property prior to such said default, removal, expiration of lezs 


ESP, 


or prior to ths issuance of the final order or execution of the Warrent, thet 


and in that event, the said fixtures and property shall be deemed abarmicnzc 


Vere 


by the said Tenant am shall becoms the property of the Landlord. Vanis ¢-—2 ; 
shall be considered renevable trade fixtures, 


15. In the even’ that the relation of the Landlord and Te-:— 


may ceasa ar terminate by reeson of ths re-entry ef the Lamdlord unde= its 


terzs and covenants contained in this lease or by the ejectre=nt of ths Te-z— 


are tte 


by summary proczedinzs or otherwise, or after the avandonzent of the poems: 


by the Tenant, it is horoby agreed that the Tenant shall remin liable 


4 shall pey in monthly payments the rent which accruys Buda y ont to Sia 


. 


* by tha iandlerd, and vio Tenants ecpressly adres’ to pay 28 cunazes For 


i breach of the covm ants harala contain, the chiference batvesn tha rom re 
A 

_ Served and the reat collected and reveoivad, If aay, by the Landlord dir‘-: 

i ; 


« the rezaindur of thy unzmired tera, such di feroace op Golteitoney betes 7 
. ore 


. | A 1§ 
tis rect barein reserved and the rent collected, if axy, shall becoze ¢=s 
and payable in southly paycents during the renainder of the mexpired tera, 
as the ancunts of such difference or daficlenty shall fron tice to tice be |: 
dscertained; ini it is mutually agreed between Lantlord and Terant that the | 
respective parties beret shall ant bereby do waive trial by Jey in ary | 

ection, proceeding ar comtarclain brought by either of the parties against 5 
EAE ST AO See en 
Shae oe ee eS eee te 
clain of injury cr cmage. } i 

16. the Terant waires all seca to redeer weer Rectian 37 
cf the Giri Prestice Act. 

_ We The Tenant shall bave form a9 peat rights o: aeenie 
ere ‘go te fer a term ef twenty (20) years at $20,000.00 anncal ret 
rent and a the daxe‘ter=s ani covenants as sat forth herein amt to be 
exercised by the Tecant by serving notice in writing upon the Lantlard at 
laast siz (6) nonths before the eipiration af the previous tern. - 

18. Landlord will censent to may eqplication of Tecact to 
| yezons preaises for business entirely. 
| ae Wg. Ren oor ar tgks to exter 
into and upon said precises (other than the portions thereat usd as vanits 
or other enclosures where nonsy, securities or other valuibles are ket) 
axy reasccable hour of the bustnass day for ths ppove of exocining the sams 
and the Tenams also agrees to per=it the Landlord, or ber agexts, So stow ths 
| srentses (other than the pertion thereof used as vaxlts or otter exclosmes 
f where money, wristes or other valuables are sept) to parsons wishing to 
hire or purchase the saxe and the Tenant further agrees that on or after the 
sixth month next preceding the expiration of the tesa kerein the Linciard, c= 
bar ogents, shall iave the right to place notices a: the front of ths salt 
| prenises or any part there! effaricg tha preaiser "to let™ or “for sale", and : 


Oe ORO! 008 ND | DRT Oe OP PED IET EDD © SUMETEO © COMERENE DETAILS ¢SEENOTS © OL 


: xa. Any notices required to be served uler this lease shall be | 


the Tenams agrees to persit ths same to renein withecs bintersccs. | 
a 
carved ox the parties st the atdrenses svt forth st the baad of this lense { - 


A os 

et pe ne eg ee 
address. ats 

a. The Landlord covenants that during her omership of said 
| prenises the said Tenaxt on on paying the said yearly rent, and perforning the 
" covenants afore , snall and may peacefully and quistly have, hold and 
micy the said Genised premises for the tera aforesaid. 

22, It is agreed that B&W HELINY COMIN, of Wo. 158 Third 
Street, Minecla, BN, Y., is the only broker who brought this deal about. ‘the 
Tenant agrees to pay the commissions for the first twenty (20) years of this 


lease only din accordance with a separate agreement. . 

(236 Upon demand of either party 2 sansantens copy of tkis 
lease il be executed satting forth the terms bareot for the purpese of 
recording. . 


* one The Landlord represents that -shs has good title to hei: 


ccewtack ce ‘ths right to exscute this lease and if any defect in title or 
claim should be established baving priority to this lease and if the Landlord, 
cor ber successors, fail to cure the sare ther the Tenant sp3ll have the right 
to remedy the sams Sect the coxt = ewes thereef fron subsequent 

* vents. 

25. Tha covenants and agreezents herein contained shall bind 
and Snmre to the benefit of the Landlord, her legal representati tives ard 
assigns, and tke Tenant, its successors and seatana subject to the provisi.cns 
of this lease. . 

pe: | \ITIESS WEREOP, tha parties have executed this lease on 
the day and year first above written. | | 


(re P27 tie Clon 


Vv. vdaan Be Gralsa 


THE FRAMKLIN SaTIcHkl SA 


2 dae mars ar Bean, a: 


at 


Exhibit B Annexed to Complaint 
(Notice of Default) 


Premises 114 01d Country Road 
Mineola, New York: 

Nassau County. Land & Tax Map 

Section 9, Block 350 

Lots 4,5,6,7,14,15,16 &17 -. 


Ground Lease between | : 
2 Jean M. Grella, Landlord and * 
- . + Franklin National Bank 
Tete pees permet coy cee: neers Of, Long Island, Tenants — 
See ns ee tee eee Gy hns dated ReEet 5 mabe 


‘e . 


TO: FRANKLIN NATIONAL BANK es ' 
‘ @fo Federal Deposit Insurance Corporation 
as Receiver of Franklin National Bank 
' . 550 17th Street, N.W. : 
Washington,- D.C. -20006. -- ae 


MINEOLA OFFICE BUILDING, INC. 
. 200 North Merrick Roag - 
Rockville Centre, Rew York 11570 


‘WOODMERE KNOLLS, THC... 
100 North: Merrick. Road 
Rockville Centre, New York - 11570- 


RELIANCE FEDERAL SAVINGS. &- LOAN ASSOCIATION 


° 
e ry ° 
b] 


B9-61 — 162na Straee— a sation age 


Jamaica, New York 11432 as ae a oe 


THE LEVER COMPANY __ ote 
585 Stewart Avenue. Site cea bis 
-Garden ote: New York 11530 


SB TRS gH ES re Sees Bee 
nee xr am decrees that on October &. 1974, FRANRLIN 


NATIONAL BANK was deciared idaoteone by the coupttoticr of. the 


o 


* -— seem wom o“ 
A ° 
18. 


the Currency and pursuant to 12. U.S.C. §191 and 12 U.S.C. 
ee ee $1822 the ¥Yederal Deposit Insurance corporation has’ been 


appointed Receiver of the ataresaté Bank. 


<I om fuxther informed that at one tima or apether 
each of. you hed purported to cists an interest. in ‘the lease . 
doptionee above, and accordingly you are hereby notified ' 


that the insolvency of FRANKLY “SRETONAL BANK constitutes 


ae a ad 


a a i a “default ‘pursuant to okragragh "16" of the icase ‘and you 


are 2 heraby informed. that pursuant to the provisions of the” 


“JYease and as Landlord, I have elected to taniinate the lcase 
* effective February 11, 1975. This is your 5 day notice. . 


: In accord with paragrapli "2" of the lease, please 
arrange with my attorneys, Sprague, Dwyer, Aspland & Tobin, BP, Ce 
soa ola Country. Road, Mineola, New York. 11501, to deliver MP 7 


e 


date. heretofore ‘get forth. 


“-- Dated:-- Pebruary-2 6° ASTS i.e ae Se Pst Nea ee are ee 


e 


Certified Mail sha 
- Return Receivt Requested 


» 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


Hey 
FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Bank, 


Plaintifé, (6:6.7.3 
75 C. 276 
~-against- 
JEAN M. GRELLA, LAWRENCE LEVER and 


RELIANCE FEDERAL SAVINGS AND LOAN 
ASSOCIATION OF NEW YORK, 


Defendants. 


The defendant, JEAN M. GRELLA, by Sprague, Dwyer, 


Aspland & Tobin, P.C., her attorneys, answering the complaint 


herein: 


1. Denies that F.D.I.C. as receiver of Franklin 


National Bank has standing to bring this suit, and that the 


ground lease, a copy of which is attached to the complaint, 


ee ok eked 
tlecee te oo 


as Exhibit A is any part of the assets of Franklin National 


Bank, and otherwise admits the allegations contained in para- 


— 


graph "1" of said complaint. 


2. Denies each and every allegation contained in 


paragraph "5" of said complaint. 


ee ne ne = + ae me ee ae ee ee SO we = een we oe Bae we tes ee 
Se ee a a : 


3. Denies knowledge or information sufficient to 
form a belief as to each and every allegation contained in 


paragraph "7" of sai? complaint. 


a es Aa ye 
“ae oe 
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4. Admits that the Village of Mineola changed the 
zoning classification of defendant's premises from Business Use 


to Special Office Use, and otherwise denies each and every 


allegation contained in paragraph "8" of said complaint. 


S. Denies knowledge or information sufficient to 
form a belief as to each and every allegation contained in 


paragraphs "9", "10" "11" and *13" of said complaint. 


6. Admits receipt of a communication dated January 
7, 1965, and otherwise denies each and every allegation con- 


tained in paragraph "12" of said complaint. 


7. Denies each and every allegation contained in 


paragraphs "14", "18", "20", "22" and "23" of said complaint. 


8. Denies knowledge or information sufficient to 
form a belief as to each and every allegation contained in 


paragraph “17" of said complaint. 


9. Admits that if the termination of the grouné lease 
is effective, Grella will re-enter and repossess the ground 
and the building thereon and that permanent improvements in 
the branch office space may be forfeited to her, and otherwise 
denies each and every allegation contained in paragraph "21" 


of said complaint. 
FOR A_ FIRST DEFENSE 


The plzintiff lacks standing to bring this suit. 


i ese ene ane eomnneene mene sveastion: 
Toe ne eters | eae wan ae eer eeme ees 


ane 


8 ee ee RE: Seem ens can ae @ Ome ee 
——ssee 8 Care oe 4 


ot ST OeeSTNe ee! Omar wren sew se 


Tae eee 


Te sae eee 
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11. There does not exist a present case or contro- 


FOR A SECOND DEFENSE a 
versy betwer. ‘ e@ plaintiff as receiver and the defendant. j 


FOR A THIRD DEFENSE 


12. The complaint fails to state a claim for which 


relief may be granted. 


WHEREFOXE, defendant demands judgment dismissing 
the complaint, or in the alternative, declaring that the 
notice of terminatiun of the grouna lease is effective and the 
ground lease is terminated, with the costs and disbursements 


of this action. 


Dated: Mineola, New York 


March 28, 1975. 


SPRAGUE, DWYER, ASPLAND & TOBIN, P.C. 
- 


ee 
By: 5 ee raz thi -2L¢ ee 
A Member of the be gs 


Attorneys for Defendant, Jean M.Grell 
Office and Post Office Address: 

220 Old Country Road 

Mineola, New York 11501 

Telephone: 516-746-5700 


Plaintiff's Notice of Motion for Summary Judgement 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
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| PEDERAL DEPOSIT INSURANCE CORPORATION, 

tas Receiver of Franklin National Bank, 

: 75 C. 276 
Plaintifé, (0.G.J.) 

- against- 


NOTICE OF MOTION 
JEAN M. GRELLA, LAWRENCE LEVER, and 
LEVER HOLDING CORP., - 


Defendants. 


PLEASE TAKE NOTICE, that upon the —anexed affidavits 
of Susan L. Thornec, sworn to February 2, 1976, W. Norman Davis, 
sworn to Pebruary 2, 1976, and Lawrence Lever, sworn to January 
31, 1976, and together with the exhibits annexed thereto, and 
upon all the pleadings, affidavits and proceedings heretofore had 
herein, the undersigned will move this Court, in Courtroom ll, at 
the United States Court House, 225 Cadman Plaza East, Brooklyn, 
New York, on February 13, 1975, at 10:00 o'clock A.M. or as soon 
Shereatter as counsel may be heard, for an order: 

(a) pursuant to Rule 56 of tne Federal Rules of 

Civil Procedure granting summary judgment in favor of plain- 


tiff Federa). Deposit Insurance Corporation, on its claim as 


stated in paragraphs 1 through 22, inclusive, of the com- 


plaint, on the ground that there are no genuine issues to 


be tr‘'zd; and 
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(b) granting such other, further and different 


relief as to the Court may seem just and proper. 


Dated: New York, New York 


TO: 


February 3, 1976 


HUGHES HUBBARD & REED 


By Prabre L, La 
A Membdr of the Firm 


Attorneys for Plaintiff 
One Wall Street 

New York, New York 10005 
(212) 943-6500 . 


SPRAGUE, DWYER, ASPLAND & TOBIN, P.C. 
Attorneys for Defendant Jean M. Grella 
200 Old Country Road 

Mineola, New York 


WOLF & DIAMOND 

Attorneys for Defendants Lawrence Lever 
and Lever Holding Corp. 

100 Garden City Plaza 

Garden City, New York 


Statement Under Rule 9(g) of 


the General Rules of the United States District Court 


For The Eastern District of New York Annexed To No- 
tice of Motion For Summary Judgement. 


UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 
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| FEDERAL DEPOSIT INSURANCE CORPORATION, : 
} as Receiver of Franklin National Bank, 


3 
Plaintiff, (0.G.J.) 
‘ 75 C. 276 
- against - 


JEAN M. GRELLA, LAWRENCE LEVER, and 
LEVER HOLDING CORP., 


Defendants. 


STATEMENT UNDER RULE 9(g) OF THE 

GENERAL RULES OF THE UNITED STATES 

DISTRICT COURT FOR THE EASTERN 

DISTRICT OF NEW YORK 

The following are the material facts as to which 
plaintiff Pederal Deposit Insurance Corporation ("FDIC"), 
the moving party herein, contends that there is no genuine 
issue to be tried. 

1. Plaintiff PDIC as receiver of Franklin National 
Bank ("FNB") is an agency of the United States Government 
organized and existing under and by virtue of an act of 
Congress (12 U.S.C. §§ 1811-1831) and is expressly authorized 
by Congress to sue (12 U.S.C. § 1819). 

2. Defendant Jean M. Grella ("Grella") is a resident 
of Nassau County, residing at 20 Wendell Street, Hempstead, Long 
Island, New York. As of April 4, 1961 Grella was the owner 
of the fee interest in certain then unimproved land in Mineola, 
Long Island, located on the north side of Old Country Road 
between Willis Avenue and Roslyn Road. 

3. On April 4, 1961, Grella and PNB, then known 
as Pranklin National Bank of Long Island, entered into an 


| agreement pursuant to which Grella ieased her property to 
wus for a term to expire on Pebruary 28, 1981, with four 
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options to renew for twenty years each (hereinafter “Ground 
| Lease”). 
| 4. Grella was represented by an attorney named 
| Joseph R. D'arrigo throughout the period of negotiation and 
] execution of the Ground Lease. Grella had retained mr. 
D'arrigo on various matters for six years prior to that 
period and continued to retain him thereafter. 
§. Commencing on or about November 1, 1962, FNB 
entered into several agreements with defendants Lawrence 
Lever ("Lever") or his wholly-owned corporations named 
Mineola Office Building, Inc. ("MOB") and Woodmere Knolls, 
Inc. ("Woodmere"), pursuant to which Lever or his companies 
ultimately received an assignment of FPNB's interest in the 
Ground Lease. | 

7 6. On January 7, 1965 Woodmere delivered to Grella 
a signed declaraticn that Woodmere, then assignee of the. 
Ground Lease, was exercising its first two renewal options 
as Tenant under the Ground Lease, in order to extend the term 
of the Ground Lease to February 28, 2021. 

7. On January 7, 1964 a building permit was issued 

to one of, Lever's companies for the construction of an office 
building ("Lever's Building") on Grella's property. The building 
was completed in June 1965. Construction cost approxiuately 


$1.3 million and the building is now vorth $3.5-4.5 million. 


Grella was aware of the fact that the. building was constructed 
by Lever. Lever's Building was completed in 1965 and FNB 

| subleased space in it for use as a branch office. 

8. Lever is the present assignee of the Ground Lease 
| and has paid the rent due under the Ground Lease every year 

| beginning with 196¢5. 

| 9. On Cctober $, 1974 the Comptroller of the Cur- 
cency of the United States declared FNB insolvent pursuant 
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to 12 U.S.C. § 191 and apointed FDIC as receiver pursuant 
to 12 0.S.C. § 1821(c). As receiver of PNB, PDIC had 
exclusive dominion and control of FNB's assets. 

10. PDIC's statutory powers include authority to 
insure depositors up to a statutory maximum and authority 
to act as receiver of closed banks. When a national bank 
is declared insolvent and FDIC is appointed receiver, two 
principal courses of action are available: FDIC may pay 
claims of depositors up to the statutory maximum out of its 
insurance fund; or it may enter into a transaction in which a 
healthy bank purchases assets and assumes liabilities of the 
closed bank, if it determines that a risk of loss to its 
insurance fund will thereby be reduced or averted. 

ll. Prior to the declaration of FNB's insolvency 
PDIC solicited bids for a purchase and assumption transaction 
from healthy banks with the hope that banking services to 
the segment of the public served by PNB could be continued 
without interruption. Bids were submitted by four banks. 
The bid of European-American Bank & Trust Company ("EAB"), 
which included a premium of $125 million, was the highest 
bid submitted. FDIC determined that a purchase and assumption 
transaction with the premium offered by EAB would reduce 
the risk of loss to PDIC'’s insurance fund. Consequently 
FDIC entered into a Purchase and Assumption Agreement with 
EAB on October 8, 1974. 

12. Prior to October 8, 1974 EAB had no branch 
offices in Nassau County. An important factor in a bank's 
willingness to enter into a purchase and assumption transac- 


tion is the belief that it will be able to become established 


in new territory while providing uninterrupted banking serv- 
ices to customers of the closed bank. 
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13. Immediately after the Court approved the Pur- 
chase and Assumption transaction on October 8, 1974, EAB entered 
into the leased branch office premises in Lever's Building as li- 
censee of FDIC as receiver. Since October 8, 1974 EAB has been 
providing to PNB depositors and to the community the banking ser- 
vices that had previously been provided by FNB. EAB has advised 
the Receiver that it desires to take an assignment of FNB's sub- 
lease on the branch office space in Lever's Building and, in 
accordance with the Purchase and Assumption Agreement, to buy 
from FDIC as receiver at appraised value certain improvements and 
personalty located in the branch office space. Lever has indi- 
cated that he will consent to such an assignment. 


15. In January 1975, Lever paid the entire rent due 


Hl \ jon March 1, 1975 for the year March 1, 1975 through February 


Xt 29, 1976. Grella deposited the payment in her bank account. 
16. On February 3, 1975, Grella served notice on 
FNB, in care of FDIC as receiver, and on MOB, Woodmere, Re- 
liance and Lever, purporting to terminate the Ground Lease as 
of Pebruary 11, 1975, claiming that the insolvency of FNB, de- 
clared by the Comptroller of Currency on October 8, 1974, con- 
stituted a default under Paragraph 10 of the Ground Lease. 
Enclosed with the termination notice to Reliance was Grella's 
personal check, dated January 30, 1975, payable to Reliance 
in the amount of $21,000. 
i7. Paragraph 10 of the Ground Lease states, in per- 
tinent part, as follows: 
"Tf the said Tenant * * * shall file or 
there shall be filed against the Tenant a 
petition in bankruptcy or arrangement, or 
Tenant be adjudicated a bankrupt orc make an 
assignment for the benefit of creditors or 
take advantage of any insolvency act, the 


Landlord may, if the Landlord so elects, at 
any time thereafter terminate this lease 


and the term hereof, on giving to the A 28 

Tenant five days notice in writing of the 

Landlord's intention so to do, and this 

lease and the term hereof shall expire* * *." 

18. FNB has never filed a petition in bankruptcy or 
arrangement, nor has such a petition ever been filed against 
PNB. FNB has never. been adjudicated a bankrupt, has never made 
an assignment for the benefit of creditors, and has never taken 
advantage of any insolvency act. 

19. Lever has never filed a petition in bankruptcy 
or arrangement, nor has such a petition ever been filed against 
him. He has never been adjudicated a bankrupt, has never made 


an assignment for the benefit of creditors, and has never taken 


advantage of any insolvency act. 


Dated: New York, New York 
Pebruary 3, 1976 
HUGHES HUBBARD & REED 


By aL. Mesecue. 


A Mem of the Firm 
Attorneys for Plaintiff 
Federal Deposit Insurance 
Corporation 
One Wall Street 
New York, New York 10005 
WH 3-6500 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


PEDERAL DEPOSIT INSURANCE CORPORATION, : 
as Receiver of Franklin National Bank, 


Plaintiff, 75 C. 276 
: (0.G.J.) 
- against - 


JEAN M. GRELLA, LAWRENCE LEVER, and AFFIDAVIT 
LEVER HOLDING CORP., steerer 


Defendants. 


STATE OF NEW YORK 

COUNTY OF NEW YORK a 
SUSAN L. THORNER, being duly sworn, deposes and says: 
1. TI am associated with the firm of Hughes Hubbard 


& Reed, attorneys for the plaintiff herein, am e member of the 


| 
i 
| 


bar of this Court, and am familiar with the facts and proceedings 
herein. I make this affidavit in support of plaintiff's motion 
for summary judgment. 
2. Plaintiff Federal Deposit Insurance Corporation 
as Receiver ("PDIC") of Franklin National Bank ("FNB") seeks 
ent: dect FENG Witrdesendant—-Greiie*s. nétice of termi- 

: patina SER Teeee, "oe bg 5 rty or-OId: Country -Read in 
Mineola, Long Island entered into by Grella and FNB (the "Ground 
Lease"), and an order permanently enjoining Grella from taking 
any action to terminate the Ground Lease on tke basis of the 
October 8, 1974 declaration of the Comptroller of the Currency 
that FNB was insolvent. The events of October 8, 1974 are a 


matter of public record in this Court. In the Matter of the 


—[—SS[SESExEEE 


Liguidation of Pranklin National Bank, Civ. No. 74 C 1434. A 


copy of the Ground Lease is annexed hereto as Exhibit A. 
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3. Pacts in support of the present motion which are 
within the knowledge of FDIC or defendant Lawrence Lever 
("Lever") are presented in the affidavits of W. Norman Davis 
and Lawrence Lever, respectively, submitted with this motion. 
In addition, PDIC relies on certain facts which have already 
been established in an evidentiary hearing herein. On March 4, 
1975, a hearing was held on a motion by PDIC for a preliminary 
injunction. The Court's Pindings of Pact are set forth in an 
Order dated March 12, 1975 granting the preliminary injunction. 


A copy of the Court's Order is annexed hereto as Cxhibit B.* 


4. On October 30, 1975, I attended a deposition of 
defendant Grella, which was taken by the attorneys for Lawrence 
Lever (“Lever’), who is a defendant herein. The deposition was 
taken for use in an action commenced by Lever in the Supreme 
Court of the State of New York, County of Nassau, on February 11, 
1975, entitled Lawrence Lever against Jean M. Grella and Reliance 


Pederal Savings and Loan Association of New York. In that action, 
Lever, who is the present assignee of FNB's interest in the 


Ground Lease, is seeking relief similar to that requested by 
FDIC in this action. 

5. Dur ing the deposition, defendant Grella testified 
in part as follows: that in connection with the negotiation and 
execution of the Ground Lease she was represented by an attorney 
named Joseph D'Arrigo, that she had been represented by D'Arrigo 
on vacious matters for six years prior to that time, that she 


continued to retain D'Arrigo for about a year and a half the.e- 


* The caption of Exhibit B reflects the parties that were then 
before the Court. By order dated November 11, 1975, Lever 
Holding Corp. was substituted for Reliance Federal Savings 
and Loan Association of New York (“*Reliance") as a defendant 
herein and the caption was amended accordingly. 
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after, and that an agreement executed by Grella and PNB binding 
the pacties to enter into a formal ground lease was signed in 
D'Arrigo's office. A copy of these portions of Grella's deposi- 
tion testimony is annexed hereto as Exhibit C. The binder 
agreement, a copy of which is annexed hereto as Exhibit 0, «3 
witnessed by D'Acrigo as to defendant Grelia. 

6. The fact that Grella was aware chat the building 
that is now on hes property was constructed hy ‘ge is set 
forth in paragraph 6 of an affidavit of Jean M. srella, sworn 
to March 4, 1975, which is annexed hereto as Exhibit E. 

7. The facts relating to payment by Lever or his con- 
panies to Reliance of the annual rent due under the Ground Lease 
from 1965 through 1975, and Reliance's payment of the same to 
Grella, are reflected in the copies of canceled checks that 
are attached hereto as Exhibit P, and in paragraph 8 cf an 
affidavit of Jean M. Grella, sworn to July 3, 1975, which is 
annexed hereto as Exhibit G. Said canceled checks were received 
in evidence without ebjection during the evidentiary hearing 


Re 5 Se 


usan L. oenec : 


referred tc in paragraph 3 above. 


Subseribed and sworn to before me 
this 2 sate Gay of Pebruary, 1976. 


Exhibit A Annexed to Affidavit of Susan L. Thorner 


Same as Exhibit A Annexed to Complaint Reproduced at Page A9 


Exhibit B Annexed to Affidavit of Susan L. Thorner 


(Order of Orrin G. Juad, J. Dated March 13, 1975 


Granting Plaintiff's Motion For Preliminary In- 


junction) 
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UNITED STATES DISTRILT COURT 
EASTERN DISTRICT OF NEW YORK 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Bank, 


Plaintiff, ; 

: (0.G.J.) 
~-aqainst- 75 Co. 276 

JEAN M. GRELLA, LAWRENCE LEVER, and ae 

RELIANCE FEDERAL SAVINGS AND LOAN PRELIMINARY _ 


ASSOCIATION OF NEW YORK, INJUNCTION 
Defendants. 


This cause having come on to be heard on Plaintiff's 
motion for a preliminary injunction against certain acts by de- 
fendant Jean M. Grella, and the Court having considered the com- 
plaint, the affidavits and memoranda submitted in support of 
said motion and in Speost tion thereto, and having considered 
the statement in defendant Grella's memorandum that “All of the 
essential facts set forth in the complaint and in the moving 
affidavits (not including the pleader's or affiants* inferences 
and conclusions) are undisputed," and having heard oral evidence 
and received documents in open court, and having taken judicial 
notice of certain matters of public record, the Court makes the 
following 


FINDINGS OF FACT 


: bes °s 
1. Plaintiff Federal Deposit Insurance Corporation 


19400. oe 


. ("FDIC") is an agency of the United States Government organized 


i and existing under and by virtue of an act of Congress (12 


U.S.C. S§ 1811-1831), and is expressly authorized by Congress 


' to sue (12 U.s.c, § 1819). On October 8, 1974, pursuant to 


a 7 


P22 0.8.C. $§ 191 anc 1821(c}, FDIC was appointed receiver of } 
: Franklin National Bank (“FNB") bv the Comptroller of the Currency 
of the United States. As receiver of FNB ("Receiver"), FDIC has 
l exclusive dominion and control of FNB's assets. 
2. Defendent Jean M. Grella ("“Grella”“) is a resident 
| of Nassau County, residing at 20 Wendell Street, Hempstead, 
Long Island, New York. As of April 4, 1961, Grella was the 
owner of the fee interest in certain unimproved land in Mineola, 
‘ L.I., located cn the north side of Old Country Road between 
i Willis Avenue and Roslyn Road. 
3. On April 4, 1961, Grella and PNB, then known 
as Franklin National Bank of Long Island, entered into-an. 
j asteenent pursuant to which Grella leased her property. to FNB 
| for a term to expire on February 28, 1981, with four options 
to renew for twenty years each (hereinafter "Ground Lease”). 
4. Commencing on or about November 1, 1962, FNB en- 
‘ tered into several agreements with defendant -Lawrence Lever 
("Lever") or his wholly-owned corporations named Mineola Office 
Building, Inc. ("MOB") and Woodmere Knolls, Inc. ("Woodmere"), 


Pursuant to which Lever or his affiliates ultimately received 


5S. Lever planned to construct an office building 


, on Grella’s property. In order to build the contemplated office 


| 
Mineola. Gtella—joined With Lever —ti-metcing—an—applicatica—fo;y 


‘gare in i}Gs—and—the—sealiestion_waseczanted, 


6. Lever constructed an office building ("Lever's 


| building, Lever requested a zoning variance from the Village of 


} 
{ 
| 
i 
i] 
i 
/ an assignment of FNB's interest in the Ground Lease. . | 
| 
{ 
| 
‘ 
i 


| Building") which was completed in 1965. FNB subleased space in 
oe s Building for use as a branch office. 

7. On January 7, 1965, Woodmere delivered to Grella | 
me signed declaration that Woodmere, then assiqnee of the Ground | 
t 
| 
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' Lease, was exercising its first two renewal options oe senent 
under Paragraph 17 of the Ground Lease, thereby, extendieag 
the term of the Ground Lease to February 28, 202i. 

8. Lever is the present assignee of the Ground 
Lease subject to a collateral assignment of the Ground Lease 
t to defendant Reliance Federal Savings and Loan Association 
. of New York (“Reliance”), a savings and loan association 
' organized under the laws of the United States of America. 
i Grella was notified of the assignments. oe , 
il 9. On October 8, 1974, the Comptroller of the 
tl currency of the United States declared FNB insolvent. — On 
f that. date FDIC, as xeceiver of PNB, entered into a Purchase 
f and Assumotion Agreement Pursuant to which it sola ~ertain 
‘of FNB's assets and transferred certain of FNB's idabilities 
Pes European-American Bank & Trust Company ("EAB"), a New 


~~: 


York bank and trust company. 


10. Immediately after the Court's approval of 
| the Purchase and Assumption transaction, EAS enter ed into 
i the leased branch office Premises in Lever ' s Building .as 
| Licensee of the Receiver. Since October 8, 1974 EAB has 


pone providing to FNB depositors and to the community the 


| banking services that had Previously been provi:ied by FNB. 


EAB has advised the Receiver that it desires to take an 
i 


| assignment of FNB's sublease on the branch office space 
Hi 


in Lever's Building and, in accordance with the Purchase 


ana Assumption Agreement, to buy from the Receiver at 
" 


j, appraised value certain improvements anu pet sonalty located 


din, the branch office space. Lever has indicated that he 


jen consent to such an assignment. 
I 


be 
’ 


oh an a 


.* Fe 
+O ge 

Pi 

eer 


11. Since at least 1965 it has: been customary for 
pn} Lever or his affiliates, as tenants in possession, to’ pay to 


277) Reliance. in January, of ea year, the annual: rent due under the 


i Ground Lease on the following March 1. Reliance then paid to 


. 
— Re ems Ose 6 Oe ee 


‘srella'the annual rent due under the Ground wease prior to the 


; March 1 due date. 


o) . : : i 
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e. 


12. On January 10, 1975,-Lever paid Reliance. the 

} Sum of $21,000 and on January'13, 1975, Reliance paid Grella, : 

as its check in the amount of $21,000; .the: rent. due. for the 
eee March 1, 1975 through Pebruary 29, 1976. 


13. Grella deposited Reliance's eheck for the 1975~" 
1976 annual rent in her savings account on January 15, 1975. 


14. an reDEUREY. 3, 1975, Grella served notice on 
FRB, in care of FDIC as Receiver, and "on W0B, Woodnere,, ae 
anceana: Lever, purporting to terminate the Ground Lease as 
of F.. bruary ll, 1975, (claiming that the ‘insalvency of a 
dectared onecener: Comptroller of Currency su Gaeonke 6), 1974, 
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constituted a default under ceregraen 10 of the Ground mee 
Coo ear fee espe t+ 
| Enclesed with the termination notice to Reliance was Grella's 


AAS We me @- x a J gua ‘ 
eer eonet check, dated January a0 1975, payable to" val tance in 


i the amount of $21,000, is Deen te 


she ee ee 


ie 


a Pe ” 

fee ae a ‘ : 

- ase ace? . 

ee soe . 
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Adeeb npntteccad antes 
Grella has known of the pnsalusney of PNB since 
sie ad 
the fall of 1974. . 


17. Reliance returned Grella’ ‘s pettonal check: ie 
Grella’ s “attorneys later sent the same check again “e Thal sanee. 
Where it remains uncashed. i as ete ae 
j 18. EAB s ability to use the branch office space. in 


3 i ' "ed gees 
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I Lever 's building is uncertain in the event the Ground Lease 
is terminated. The closing of this branch office would be 

'@ Serious matter as to FDIC as Receiver because of the 

! various camifications to its Purchase and Assumption Acree- 


ment with EAB. any 


20. There will be no Paeraesis on Grella in main- 


| taining the status quo and the balance of hardships Swincs crite 


wews 


Strongly to the side of the plaintifé. 


a a ee 


On the basis of the foregoing, the Court makes the 


{ following 


CONC/.USIONS OF LAW 


<a mee 


l. The controversy arises under the laws of the 


ot te ee. 


f 
sj 
i 
! 


United States, specifically, 12 u.s.c. §§ 1819 and 1821(c). 
2. The amount in controversy exceeds the sum of 


Ten Thousand Dollars ($10,000), exclusive of iatevces and 
} costs. | 
} 3. The Court has jurisdictior over the subject 
linattes of this action by virtue of 12 U.S.Cc. § 1819 and 
“8 U.S.C. §5 1331, 1345 and 1348. 
4. Plaintiff has Standing to sue. 
5. Plaintiff has raised sufficiently serious 
questions going to the merits to make them fair ground for 
a ieiaion: 
And it is therefore er 
ORDERED that defendant Grella, her agents, servants, 
;*m@ployees, privies, Successors, assigns, attorneys, all per- 
‘Sons under their contral, direction, permission or license, 
and all persons in active concert and participation with ther 
1° any of them, be and they are hereby restrained until turther 


order Of this Court from 


(a) ¢ minatins the Ground Lease on the 


basis that on October 8, 1974 the Comptroller 
of the Currency of the United States declared 


that FNB was insolvent and appointed the FDIC 


(b) re-entering the vremises covered by 
the Ground Lease or any of the improvements 
constructed thereon and recovering possession 
thereof by any means whatsoever, including 
without limitation, summary proceedings, so 
long as the Ground Lease remains in full 
force and effect; 

(c) taking any action inconsistent with 
the rights of FNB and its assignees under the 
Ground Lease or a lease ag.eement whezeby space 
in the building constructed on the pascel covered > 
by the Ground Lease was leased to FNB; 

(a2) interfering in any way with plaintiff's 


assignment of FNB's lease of the branch office 


TE TS 
SL TT A oS 


space to European-American Bank & Trust Company 


("EAB") as aaqreed to by EAB and Lawrence Lever. 


- 


t 
‘Dated: Brooklyn, New York 
: March ¢3, 1975 
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Exhibit C Annexed to Affidavit of Susan L. Thorner 


(Portions of Jean M. Grella's Deposit3 sn) 
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the signatures on that docusent? 
WR. LYMM: Object as to the fora. 

I t££ is a photocopy, there are no signatures. 

m. LUPOEF: I£ you object to the 
photecopy of the purported signatures oa that 

document — 3 

. MR. LYNN: I want to be precise. 
That's mice. 
' De you recognize the other one? 
. It doesn’t Icok Like the same. 

Q That purports to be ‘2 tepsodcetica 
of the signature of Janes G. Seith, did you ever cect 
a can by that came at the bank? . | 

A - I don’t renecber. 

Did you ever meet Mz. Roth? 
| Bo. 


Were you present when the lease was 


With ay attorney at the tise. 
Where was is signed? 

Ia ay attoraey’s office. 

Who was that attorney? 
D'acrigo, Joseph D'Arzigo. . 
Where was bis office? 


CONSRIOATED STERSTYPE REPORTERS + MAAS OFMCE: 25 Westby Jon, Cato Mae, RY. 11514 (S16) $97.72% 
Gack P, Troubanen "an Yon Cor (10 SOEs Selle: ($16) FQ 0-22? 


Grelle 
Ia Hempstead. A 33 
Do you recall when the lease was 


No, I don’t remember. 

Q- Was it at or about the day shown on 
the lease, April 4, 19617. 

A IT really don't remember. 

Q Did you sign it before the representa-' 
tive from the bank signed it? 

A I don't remember that. 

Q 7 Was this lease entered into in accoré- 
ance with any preliminary agreements or binder agreecects 
between you and the bank? 


A I don't remember. 


Q De you recall making a deposition ia | 


this action about a binder agreement that you had sigse:? 

A I don’t remember. 

Q ' Do you recall a draft lease or binie= 
that had been prepared by Mr. Magioncalda, the attorney 
for the bank -=- do you recall signing an affidavit 
swearing to it, July 3rd, 1975, in this action? 

A I didn't quite understand that? 

1°11 rephrase it. 


ee: CPP 8 Se Ow: EEE os eam © some 


Would you look at these papers which 


CONSOLIDATED STENOTYPE REPORTERS + MAIN OFFICE: 226 Westbury Ave., Carle Place, MY. 1151S (16) 23° “ST. 
SJeline FP. TFeubuasy "ew Yorr Cay: (212) 085-5083 + Selick: ($161 F242. 


Grella A 34 11 
" are entitled, Affidavit in Support of Defendant's Motion | 
for Summary Judgment, and appear to have been signed by 
Jean M. Grella and sworn to the 3rd day of July, 1975. 

All I'm asking is that you look at 
this and look at the last page and see if that appears 
to be your signature? 

Yes, this is mine. 

Do you recall signing this affidavit? 

Yes. 

In paragraph six of that affidavit you! 
state, in part, my son spoke to Mr. Michael P. Aspland — 
who undertook to review the binder ‘and draft lease pre- 
pared by the bank's attorney, Andrew Magioncalda. 

Do you remember the binder or the 
draft lease? 


Who came over? 
Mr. Erickson. 
Who is Mr. Erickson? 
He's the attorney that made the deal 
with Franklin National Bank. 
Q Was he an attorney or broker? 
MR. LYMM: He’s both. 


CONSDLIOATED STENOTYPE REPORTERS + MAIN OFFICE: 226 Westbury Ave. Carle Place, N.Y. 18'S ($13) $37 "S22 
Saliva P. Taub Wow York Cay: (212) 095-9883 * Selle: (516) FO 8-222! 


Yes. I recall it now when they caze 
} 
| 


Grella 
A A broker and attorney. 
Q Was he representing any party in that : 


transaction as an attorney? 


A The Franklin National. Bank. I thought 


Was he paid a brokerage comission, 


I don't know. I didn't pay any. 

Q Do you recall the essential terrs of 

that binder agreement -- withdrawn. 
Do you have a copy of the binder agree- 
ment? 
I don't know. 
MR. LYNN: TI have an unsigned copy. 
MR. LUPOFF: Let the record show that: 
counsel has produced an Soekeaed copy of a oes 
page agreement dated blank day of February, 

1961. 

Q Miss Grella, would you look at this 
photccopy of a two-page agreement. It appears to be 
dated February 13, 1961, ane tell us if you recognize 
this and recognize the signatures? 

A Yes, I signed this. 


Q Ts that @ copy of the binder to which 


CONSOLIDATED STENOTYPE REPORTERS + Ma!’ OFFICE. 226 Westbury Ave.. Carle Place, NY. 11514 (S16) 997-7222 
Suline TP, Teubrusn New Yor Cay: (212) 0959483 « Suffolk: (516) FO 8-422! 


| Grella A 36 
a you refer in paragraph six of the affidavit? 

| Yes. 

Do you recognize the other signatures? 
Yes. | 
Whose signatures are they? 

Roth. 

Arthur Roth? 

Arthur Roth. 

On behalf of the bank? 

Tt beg your pardon? 

He signed on behalf of the bark? 
Yes. 


Is Mr. D’Arrigo's signature on that? 


A 
Q 
A 
2 
A 
Q 
4 
Q 
A 
Q 
A 
Q 
A 


Yes, it is. 

MR. LUPOFF: Would you mark this as 
Platatiff‘s exhibit two for identification, 
please. 

(Whereupon, the above-mentioned docu- 
‘ment was marked as Plaintiff's exhibit ccaber 
two for identification, this date.) 
Q Do you recall where, when you sigced 
this binder agreement? 
A I don’t recall when or where it was 


signed. 


1 CONSOUATED STENOTYPE REPORTERS + MAIN OFFICE: 226 Westbury Ave. Carle Place, WLY. 1151S (S18: 23° “SI 
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Q De you believe it would have been 
signed at ox about the day shown on the agreement? 
MR. LYNN: Objection. 
_ No, I don't reaember. . 
Do you recall where ic was signed? 
At Mr. D’Arrfigo's office. | 
Is that kis office on Franklin Street 
in Hempstead? 
| A Yes. 


Q Do you reall when you sent a copy of 


this to M:. Aspland, epproxiaately? 
A No, I don’t. 
~Q Did you send hia a copy of it before 
you signed ie? 
A | I don't remember. 
Q How long had Mr. D’Arrigo represented 
you? | 
A Quite awhile. He was doing other 
work for me. I'd say about -- about maybe six years. 
Q Prior to 1961, he started representing 
you in tae mid~-1950's? 
A _ After 1955 I met him and he did other 
work for me and then this came on and continued with 


this. : 


CONSOLIDATED STENOTYPE REPORTERS MAIN OFFICE: 225 Westbury Ave, Carle Place, NY. 11514 (SIG) 997-7500 
Sulina FP. Farbanan New York Cay: (212) 8959083 * Séfolk: (516) FO 8-4221 
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Q Did he represent you a“ter this blader» 
and the lease were signed? 
A Yes, for a while. | 
Q Approximately how long? 
A Oh, waybe another year and a half 
because he was working for ay gon and then he was work- | 
ing for me. | | 
Q Did he move from New York? 
A I don't know if he moved from New York: 
but he woved from Hempstead. 


Q Do you have any idea where he moved? 


A No, I have no idea. I haven't seen 


Since when? 

A It must be about ten years, maybe more. 

Q ‘At the same time that Mr. D'Arrigo 
was representing you, were jou also represented by me 
counsel? , 

A Me. Aspland. 

Q That's Mr. Aspland of ‘the Sprague 
firm that is representing you now? 

A - Yes. 

Q How — did he represent you? 


A While this deal was going on, this | 


CONSOLIDATED STENOTYPE REPORTERS * MAIN OFFICE: 226 Westbury Ave. Carle Place. N.Y. 11514 (S16) 937 752- 
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' between 
hereinafter 
a New York corp- 


oration having New York, (here- 
tnafter called "The Bank") . ‘ 


WHEREAS, the Owner has fee title to certain premises locate¢ 
in Mineola, New York, known as 112 Old Country Road, also known as 
Tax Lots 4, 5, 6, 7, 14, 15, 16 and 17 in Block 350 on the Land Map 
of H#ineola, Nassau County, New York; and 


WHEREAS, the Bank desires to lease said premises; 


NOW THEREFORE, in consideration of the sum of $5,000., re- 
ceipt of which is hereby acknowledged by the Owner, the Owner agrees 
to leas? said premises to the Bank and the Bank agrees to hire the 
same pursuant to a more formal lease to be entered into between the 
parsies hereto, said lease to contain the following provisions: 


#1. The lease shall be for a term of 20 years to commence 
on March 1, 1961, and shall contain four renewal options of 20 years 
each exercisable by the Bank. 


#2. The rental under said lease shall be $21,000. ‘per ennim 
net; the Bank to assume all charges including taxes, insurance, etc.; 
the rental for the renewal terms shall be $20,000. per annum. 


7 
ie #3. Upon execution of said lease he bank shall pay to. : 
o pithay wich BY Hfvua~ 
Biecone ee ee AE of $37. cS Si pata Zt Yate : 7 
#4. ‘The Bank shall not re the Owner to subordinate her 


fee interest in the premises to any charges or liens of any nature, 
whether in connection with financing or otherwise. ; 


#5. The parties agree that E. & W. Realty Co. of 158 Third 
Street, Mineola, New York, is the broker involved in this transaction. 


: #6. The bank shall demolish the building structures on 
the premises at its own cost and expense. 


#7. The lease shall, in addition to the above, contain 
such other terms and provisions as are customary in a net lease 
transaction and nutually satisfactory to the parties hereto. 


#8. In the event that the Bank shall fail to enter into a 
fsrmal lease on or before March 15, 1961, then and in that event, 
this binder agreement shall be deemed mull and void and thereupon 


40 


neither varty shail have any further rights or obligations thereunze:, 
except that the Owner shall be permitted to retain the $5,000. paié 
by the Bank on execution hereof as liquidated damages. 


~ 


we 2 Nae Sle, in 7? a7 We £8, 


2, So onrrnes , JEAN M. GRELLA - Owner 


THE FRANKLIN NATIONAL BANK 


Chairman of the Board 


The premises involved are located on the north side of Old Countzy Road, 
in Mineola, N. Y., between Willis Avenue and Roslyn Road, and have a frontage 
on Old Country Road of 200 feet and extending northerly a 200 rig 
to the sovth sidc of Third Street, being known as Lots kh, 5, 6, 7, lk, 15, 16 
and 17 in Block 350 on Nassau County Land and Tax Map. 


In addition to the right to demolish, the Bank shall have the right to 
comstructcsuch building or buildings as it may desire on the said rremises. 
All such constructicn shall be at the Tenant's cam cost and expense and the 
Tenant agrees to hold the Landlord harmless from any liens or claims of con- 
tractors thereunder. 


The Bank shall also hav: the right to assign or sublet without the consexz 
of the Larlord but shall, of course, continue to remain liable for the rent end 
all. of the other obligations on the part of the Tenant. 


sey bald a ia 


THE /FRANKLIN NATIONAL | BANK 


Chairman of the Board 


Exhibit E Annexed to Affidavit of Susan L. Thorner 


(Affidavit of Jean 4. Grella In Support of Defendant's Cross 


Motion to Dismiss Complaint or, in the Alternative, to Deny 
Plaintiff's Request For Preliminary Inji>ction) 
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4 
‘ UNITED STATES DISTRICT COURT 
" BASTERN DISTRICT OF NZW YORK 


—_-— = aoea2sSs @= = = ewe ee we eo @e wee we es = 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Bank, 


Plaintiff, (0.6.3.) 
75 Cc. 276 
- against - 
‘JEAN M. GRELLA, LAWRENCE LEVER, and 
RELIANCE FEDERAL SAVINGS AND LOAN 
ASSCCIATION OF NEW YORK, 
Defendants. 


STATE OF NEW YORK 


COUNTY OF NASSAU 


Bi¢ SES SST hs PASSES SSE. TT ES 
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JEAN M. GRELLA, being duly sworn, deposes and 


. 
i 
H 


1. I ama defendant in the within action and 
h make this affidavit in support of the motion to dismiss the 
¢ complaint, or alternatively, to deny plaintiff's request for a 


- preliuuary injunction. | 


2. <2 am the owmer of a parcel of real property 


Located on Old Country Road in Mineola, New York, which has deen 


canine chaciinaiaiag es 
eo ta — oo oem od | 


4. 


2 OTE 0 FTE os BOD “EON HE eNRT Ome +o eI a | 
' 


( 


MO0-2 


leased since 1961 to the Franklin National Bank. The sole isste 


before the Court arises out of my termination of that ground ; 


lease based upon the demise of Franklin National Bank as a viabie| 
entity. Before discussing the particulars with respect to that 


issue, I think I should apprise the Court of the history of tha: 
property and my involvement with it. 


3. I am a widow and for many years my husband a=2 


See - ereet a tem +e ase 


I operated a diner in Mineola and lived in a kouse located on tte 


subject property. Many years ago we moved our diner onto the 


eens: eee 


property and located it directly in front of our home and both 


lived and earned our living there. 


4. After the death of my husband, I <elt that it 
was becoming too difficut for me to continue to operate a diner 
at the site without the assistance I used to receive during my 
husband's lifetime. I, therefore, decided it would be best to 


close the diner and seek an alternative source of income. My 


husband and I hed always realized we owned a valuable property 


: 
i 
4 
| 
: 


; and we had often talked of the possibility of entering into a 


long term lease with a responsible party so as to insure income 


for ourselves in our retirement and to provide an estate for 


our children. Remembering my husband's advice that I should 


: 
| 
| 
f 
| 
' 
f 


SPP S Oe 


RPS SS SS eo, 


oe. ewe 
J “Ss 


MO0-3 
never deal with a builder as they did not generally have the 


financial responsibility we desire and as they would often fold 
up their corporation leaving no security whatsoever he felt that 
bank would be a most desirable tenant. Accordingly in 1960 I 
entered into an option agreement to lease the property to Chase 
Manhattan Bank, which I felt would provide me with the type of 
security z aected. Unfortunately, at that time the banking laws ; 
were such that Chase Manhattan S5enk could not obtain approval to 
open a branch at the site and the option agreement was terminated.. 
Thereafter, a real estate broker by the sii of Prank Erickson 
approached me on behalf of the Franklin National Bank of Long | 
Island. I was pleased by their offer as they were then a highly |! 
regarded suburban bank and they seemed to qualify in every feaped 
with the advice my husband had given me. One day Mr. Erickson 
came over tc my house with a binder agreement providing for a 
eceona lease to Franklin National Bank, which among other things 
provided that I would not be required to subject my interest in 
the real property to any mortgages, and in my living ross and in - 


the presence of my two grandchildren, I signed the binder. 
5S. Thereafter, a lease was prepared by the bank's : 
: 
attorney and I was represented by an attorney named Joseph R. ‘ 


D'Arrigo. Before the lease was signed my son, ta shael, became 


iu 


aAA0~-4 
Se Ne Ree Se Ve Ae transaction was going to be i= 
} my best interests. Michael spoke to hr. Aspland of Sprague. 
Duyer, -lispland & Tobin, who undertook to review the binder and 


draft lease prepared by the bank's attorney and to endeavor tc 


agre:ment, Mr. Aspland was unable tc obtain any significant 
Changes in the lease prepared by Andrew Magioncaldza, the attorme: | 
; for Pranklin National Bank. Incidently I later learned that 


Mr. D‘Arrigo was sharing the brokerage commission with 


f 
: protect my interests. Urfortunately, as I had signed a binder 
: 


Mr. Erickson. I signed the lease with some doubts but felt that 2’ 


& 


had no alternative but to do so and at least felt secure in that 


+ I had obtained a bank as a tenant. 


a 


6. Thereafter, the lease was assigned several tire: 


by the Franklin National Bank and came into possession of 
' Mr. Lever, who constructed a building on the property. This dié 
not concern me as I was always in a position to look to the 


Franklin National Bank in the event of a default by Mr. Lever. 


J, TOP SRE? Pm Ose 


7. As discussed in the affidavit of James J. 
Milligan in support of this motion, the Franklin National Bank 


attempted several times to obtain modifications in the lease, 


. 
co ee pO Es: Cog EME sR ene SepEse 8 
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“RS ote Te 


apparently at the request of Mr. Lever, as the documents were 


prepared by his then attorneys, Wolf & Diamond. These atte=xs<s 


occurred in 1962 and I was advised that the effect of the pro- 


tee: ste Sree 


posed changes would have been either to secure any mortgase c= 


fo PTS. 


the Franklin National Bank lease with my real property or to 
provide that any bank which entered into a mortgage on the ieass 
would have a right to cure any default made by the Franklin 


National Bank. I refused to consent to those proposals as I was 


Po Sg oe ea” SS 


pleased with my arrangement with Franklin National Bank an<¢ as = 


aid not wish to in any way jeopardize my real property or relieve 


Sse Ss" 


: Pranklin National Bank from its obligations a tenant. : 


8. After the building was constructed I recei-2= 


. 


. a letter from a corporation known as Woodmere Knolls, Inc., 

signed by Mr. Lever, enclosing assignments of the lease fron 

Franklin National Bank to Mineola Office Building, Inc., and 

: from them to wacdnire Knolls, as well as a document exercisix=: 
the first two renewal options. The letter indicated that a 
mortgage had been entered into affecting the lease and rectves<s= 
that any notices from me be sent to the Queens ‘county Federal 


Savings & Loan Association, which was the lender. 


9. Thereafter, the ground rent which was dure 


AA0-6 


ee ee 


and payable on March 1 for the next 12-month period, was paid 


oes we 
ee 


Litewite........ 


by the bank and time passed without event until the fall of 
1974. The demise of Franklin National Bank in the fall of 1974 
was the subject of a great deal of publicity and discussion and 


I was uncertain as to the effect it would have upon their obliga- 


Se oe «ome e+ 


tions to me. As I heard nothing from Franklin National Bank 
or from the European American Bank, which ostensibly took over 
operation of Franklin National Bank, I contacted my attorneys to 
peek their advice as to what the legal significance was of the 
Franklin National Bank situation. After obteining a copy of Ci 
lease the Sprague firm commenced their review of the facts and 
the law invoived. Before they could compiete their study of the 
Pproh’.em, on or about January 15, 1975, I received from Reliance 
Federal Savings & Loan the ground rent, in advance, for the seviad 
eseh 1, 1975 through the end of February, 1976. As I was 
reluctant to keep such a sizeable amount of money around in my 
apartment, I deposited the check and several days passed before 

I was able to speak with the Sprague firn. Shortly thereafter we 
met and I determined after receiving the advice of my attorneys, ; 


that a termination notice should te sent out causing the expira- 


| 
| 
I 
| 
t 
| 
: 
& 
: 
: 
| 
: 


tion of the lease based upon the fact that the Franklin National 


Bank had been adjudicated to be insolvent, was being liquidated 


De eee ee were 
2 1? 
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and, therefore, there was presently no indivi“ual or other enti: 


whatsoever obligated under the terms of the lease 21d I had 


i ate ta a at eae es 


lost the security which I felt I had obtained when he Franklin 


National Bank became my tenant. 


I 10. At the time I served the termination notice I 

: tendered my check in repayment of the prematurely paid ground 
rent to the Reliance Federal Savings & Loan pevoen ton which 
I am advised they rejected, and which was then cecuened again to 
the bank by my attorneys. At the time I received the check {ren . 


Reliance Federal I was extremely suc, -: 2d as it was not due 


until March lst and as the time of payment was contrary to the 


: 
| 
| 


past practices, when I would usually receive the rent a week or 


. i 
' so before the due date rather than seven weeks >. core it was due. . 


ll. At the time we commenced studying the problems 
created by the downfall of the Franklin National Bank, we felt 
there was no reason to rush any consideration of such a serious 
i peer en particularly inasmuch as the ground rent for the 
. 1974-1975 year had been paid long before Franklin's aiikve and 
Fas that term had not expired. When I received the check in 
January of 1975 I had not yet received a report from my attorneys» 


and I was not then aware that a default haa occurred under the 


«-J— 


lease which would permit me to terminate the lease. ¢ A40-8 


12. At present I am involved in two. actions 
arising out of the insolvency of the Franklin National Bank. 


Prior to the commencemert cf this act‘on, mr. Lever began an 


La tas os Se eS eee ee 


action for a declaratory judgment against me, which is present: 
pending in Supreme Court, Nassau Coun'’7, In that suit he also 


seeks a declaration that the termination notice served by me is 


> 


void. My attorneys have answered the complaint and are prepare: 
to proceed in that action. I am now involved in this litigatic=, — 
which = find quite surprising, as I have not received one singl 


communication from the Franklin National Bank, the European 


STP SS aS PSSST 


American Bank or the Federal Deposit Insurance Corporation, other : 


i 
‘ 
F 


than this i.» sit, since all the publicity about the Franklin 


National Bar; in the fall. Now, all of a sudden, they are cu.n- 


ee et 
Sees ST Se 


SS sss 


cerned, ani apparently base their complaint upon public policy 


H 
' 
: 


issues and claim to have standing to sue on the theory that if 


TS. 


T=t37 


| stcceed in terminating the ground lease, then a sub-lease of 


S --menetpe—e 


: space presently used for a branch bank by European American 
4 : 


= 


; might be jeopardized. 


ee tes ad 


13. With respect to the first issue, I would 


| think public policy would not override my intent when I made the 


“ete eer en at: 
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lease with Franklin National Bank, as I now have no security 
whatsoever. Should Mr. Lever default and should the building 
become derelict, Mr. Lever could determine to walk away from 
it, and f£ would have no one to look to for payment of the rent 
or damages. FurtkKermore, the European American branch —s 

is not in jeopardy as I have never threatened to terminate that 
sub-lease, or any other sub-lease of space in the building. It 


would appear to me that the Federal Deposit Insurance Company is 


being both precipitous and imprudent in thrusting itself into a 


; Gispute between Mr. Lever and myself based on assumed facts which! 
i have not occurred. In fact, the contrary is true. I do not 

' intend to terminate the European American sub-lease, and I would 

: be pleased to have them attorn to me it I am successful in my 

, Gisputes with Mr. Lever. Had they had the courtesy to call me | 


- prior to the commencement of this action, I would have agreed 


to enter into an agreement with European American Bank & Trust 


Company, providing in essence that in the event that I was 


' successful that I would not disturb them or terminate their sub-—- 


: lease. 


14. I an: a widow, 67 years of age, and this 


. Property is my primary source of income and support and I took 


those steps necessary to protect my interest under the lease with . 


* 
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Franklin after I ascertained the ile eects of the insolvency 
of Franklin on my own. The plaintiff did not assist me in my 
review of the facts so as to enable me to move more promptly 
and yet despite the fact they now claim waiver. Coincidentally, 
Mr. Lever makes the same claim in the action perding in the 
state Supreme Court, although at the same time he does not 
conten iene motive behind his premature tender of the 1975~76 


ground rent 


15. Fer the reasons set forth in this 
affidavit and in the affidavit of Mr. Milligan annexed, I think 
it should be clear to the Court that the plaintiff's action is 
premature and does not present a case or controversy for 
determination by this Court. Moreover, I am advised by my 
attorneys that the temporary insuneeIGA should not issue 
as under the prevailing law my conduct and my position should 


be sustained. 


Sworn to before me, this 


LAY 
day e% March, 1975. 
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~ ROSE GILBERT 
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Exhibit F Annexed tc Affidavit of Susan L. Thorner 
(12 Cancelled Checks dated January 7, 1965 to January 14, 1975 


by Lawrence Lever) 
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Exhibit G Annexed to Affidavit of Susan L. Thorner 
(Affidavit of Jean M. Grella Dated July 3, 1975) 


% + * 


suvtave cou OF THE STATE OF MEW YORK 
CousTy OF NASSAU 


ee 


“plaintife, os 


3 
SEAM M. GRELLA and RELIANCE FEDERAL - 
SAVINGS AND LOAM ASSOCIATION OF 


; 1 Dateadane | ree 


stare oF MEit YORK . 


CUUNTY oF NASSAU . 
* SEAM mM.  GRELL., being duly aan deposes and says: 


ie ie ¢ am a defendant in this action, hewn personal 


swledge ee all the facts ceanasted with it, and make this affidavit 


_ in support of my motion for summary judgment. . a 


; 2. _ This action was brought for. a declaratory 4udquent, 


| and for other relief, but my attomeys | inform me that = other 
relief is so tied into the declaratory judgment request “ehat they will 


stand or fall together. fhe declaration sought is to adjudge the 
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xights of ‘the: parties resulting from a notice of teminatic: ofa. 


qeuuia lease. sen vac by me based on the inaclvency of Franklin National 
Bank. The Vanes’ was made by me to Pranklin waxtional Bank of Long 

* Island on April 4, 1961, and a copy of the lease is attached to the 

; complaint. The lease covered property on the north side of o1d 


: aaa Road, Mineola, which is now known as 114 ola Country Road. 


oe ° 4 am now a widow, 68 years of age, but for” many | 

years my husband and I operated a diner in Mineola, and raver in a 
house winch was. located on hie property involved in this action. | Many 
| , years ago. we moved the diner onto the property and located it Brea ly 


| = front of our amas a both Lived ‘and eamed « our Living ther: . 


oJ 
a 


a 


~ After the death of ny ieabaca: I felt that it was 
‘Seccuing too 3 aifticult for | me to continue to operate a amie at the 
site without the assistance I used to receive during my husband's 
.lifetime.- I, therefore, decided it would be best to close the diner 
and seek another sources of incane. hy husband and I had eiwave | 
realized we owned a valuable parcel of property and we had often 
discussed the possibility of entering faus a long term lease with a 
responsible epant so as to insure income for oselvas ‘in our retire- 
‘ment, and to provide an estate for our children. "Remembering my 


husband's advice that I should never deal with a builder as builders 
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aia not generally have the financial esponsibility we desired, and 
as they would often use dummy corporations providing no security 
whatsoever, I felt that a bank would be a most desirable tenant. 
Accordingly in 1960 £ entered into an option agreement to lease the 
nroperty to Chase Manhattan Bank, Which I felt would provide me with 
i. the type of security I needed. | Unfortunately, as I understand it, at 
that time the banking laws were such shat Chase Manhattan Bank could 
not obtain approval of the Banking Department to open a banc: at ‘the 


site, and ee ‘option agreement was terminated. 


| sy Thereafter, a real estate broker by the name of: 
Frank Erickson approached me on behalf of = Franklin National Bank 
" of af Island with a + proposal es lease the ii ae Se . -- Was plenace. 
by the bank's offer as = was then a highly regarded and active bank, 
and it seemed to qualia in every respect with the advice my aoe 
had given me. “In due time, Mr. Erickson came over to my house with a 
binder reer t providing for a long term ground lease to Frankl! x 
National Bank, which among other things ee iaes that I would not be 
required to ‘subject my fee, estate in the real property to any mortgage, 


and in my ‘Living room_and [- the presence of my two grandchildren, 
I signed the binder. i 


ge 


= Be icvaarter, a lease was prepared by the bank's " 


See e - “or tm: * a a @eescrx td 2 9, om,,°. om nee - & 
Oe ee ee oe aes Secs es ame st Spel ce ew eet, ee = 


attorney. B was ‘aupposedly being epresented by. .an attorney named 
Joseph R.. D'Arrigo. Before the lease was. signed, my son, Michael 


became concerned as whether or not the transaction was .going to ‘Be 


in my best ADSSE SEES My son 1 spoke to Mr. Michael P. Kaptands: who 
‘undertook to review the binder and draft lease ‘prepared by the bank's 

_ attomey Andrew Magioncalda, ‘and to “endeavor to more adequately 

"protect my jnterests. SACS EURACREY as I had signed a binder jee 


“pent containing the essential terms, Mr. Aspland was unable to obtain 
ee changes in the lease. f eece. earns that Mr. D'arrigo 
was sharing the brokerage commission with Mr. Erickson. I signed the 


“lease with some doubts as to the fairness of its terms to me, but 


‘felt that I had no alternative, and “at least fett secure acenue = 


see - : — . es rert: - -- 


- weer: aie e -- 


‘had obtained a Bank as a tenant. 


- - - -~ . oc oe - —: or. oo. ce oes - e- . - 
£ - _ ny - ° 


¢ 


“hae . a ee oor, the present office building was constructed 
in (1965, = received a etter from a corporation known as Woodmere © 

mollis, Inc., signed by the plaintiff Lever, enclosing copies of. . 
assignments of the lease_from Franklin National Bank to Mineola Office 
Building, Inc., ane from that corpération to Woodmere Knolls, as well 
as a document parportiag to exercise “the. a ek two Senawall options 
e granted in the lease. The letter indicated that a mortgage had been 


i . 
Rm 


i :: made covering the lease, that the ‘lease had also been assigned to the 
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Queens County Federal aes & Loan Association, and Fequestes that 


any notices by me ) be sent. to that inatitution. . 


5 om 8. ‘Thereafter, the ground rent which was due and 
Sores on March 1 for each succeeding sels at at was paid 


by checks of Queens County or its SeeeeetC=? teliance Federal. 


hae The financial difticulties of | Franklin National ) 
. Bank in the fall of 1974 were the aabieet ofa great deal of newspaper. 
" publicity and I was , uncertain as to the effect the bank’ s ‘problems 
_ would have upon its obligations to me. As I heard nothing from 
"Franklin Ravtonal Bank or from the European-American Bank, which 

i ’ according to newspaper reports aoe over the operation of Franklin 

, National Bank, I contacted ony otis in the winter of 1974/75 to 

> seek their avis as to what the legal aigaieicance was of the 


Pranklin National Bank aig 


e 
_¢ 


20. Before they could complete their sen of the 
pechlen: on or about — 15, 1975, f. received from Reliance 
Federal Savings & Loan the ground rent, in advance; for the period | 
March 1, 1975 through the end of February, 1976. As I was reluctant 


to keep a bank check for such a sizeable amount of money around in my 


* apartment, and was unable to contact my’ attorney, I deposited the check 
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ZI failed to inform my attorneys about the receipt of the check until 


I met with them some: tine later.. After receiving their advice that 
. Pranklin ae been declared to be insolvent, on February 3, 1975, I 
" geturned the tendered rent to Reliance (before its due date) and 


served a termination ‘notice based on Franklin‘ s insolvency. 


11. At the time we were studying the problem created 
— the "downfall of the Franklin National Bank, ‘my attomeys and I felt 
| ~there was no reason to rush consideration and decision of wick a 

- serious matter, particularly because the ground rent for the 1974-1975 
“year had’ been paid ‘long basore Franklin’ s demise, and that ease year . 
term had not yet expired. When I received the check in January of 
‘1978 I. had not yet received a report from my sbeceieyes and I was not 
then aware that Franklin had been declared insolvent and that ecaliy 
a default had occurred under the lease which would permit me to 
aa it.. 


12. After the service as the termination notice, the 
sornineree instituted this action. the defendant Reliance in its. 


answer asserts cross-claims agaiist me. I am informed by my attorneys 


and verily believe that the complaint and cross-claims do not state 


= 


Causes of action, and z believe that there is no merit to. then. 


: a 
| e . . s 
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. 13. f believed, on my attorneys’ advice, that the 
insolvency of Franklin was a default under the lease, that there 
waa no person or corporation contractually iiable to me on the 
‘¢ covenants and agreements contained in the lease, which was my 
princsye. source of income, and in good faith I served the notice 
of termination. . therefore respectfully ask for summary eee 


_ as demanded in the annexed RoELSS Se notion. 


Sworn to before me this 


S aay of July, 1975. 
a 


| UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


PEDERAL DEPOSIT INSURANCE CC PORATION, 
as Receiver of Pranklin National Bank, 


Plaintiff, 75 C. 276 


(0.G.J.) 
-against- 


AFFIDAVIT 
JEAN M. GRELLA, LAWRENCE LEVER, and 
LEVER HOLDING CORP., 


Defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


) 
2 $8.2 
) 


W. NORMAN DAVIS, being duly sworn, deposes and says: 

1. I am an Associate Liquidator of Federal Deposit 
Insurance Corporation ("FDIC"). I make this affidavit in support 
of FDIC's motion for summary judgment in this action and I have 
knowledge of the facts stated herein. 

2. FPDIC is a government agency existing under and by 
virtue of an act of Congress (12 U.S.C. §§ 1811-1831) and is ex- 
pressly authorized by Congress to sue (12 U.S.C. § 1819). One of 
FDIC's functions is to insure depositors up to the present statu- 
tory maximum of $40,000. FDIC insures depositors in virtually all 
commercial banks and nearly two-thirds of the mutual savings 
banks in the Onited States. FDIC's insurance fund is supported 
in part by assessments on the deposits of insured banks. 

3. When a national bank is declared insolvent and FDIC 
is appointed receiver, FDIC has two principal courses of action 
open to it: It may pay claims of depositors up to the statutory 
maximum and be subrogated to those claims against the closed bank, 
or it may enter into a transaction in which a healthy bank pur- 


chases assets and assumes liabilities of the closed bank. 


a . 49 


4. A purchase and assumption transaction is gen- 
3 
erally preferable to an insurance pay-out to depositors. The pay- 


out alternative usually involves a week to ten days of Preparatic~ 
by FDIC after the bank is closed, during which period insured 
depositors are deprived of the use of their moneys on deposit, 

and millions of dollars worth of checks in the process of col- 
lection are returned unpaid. In addition, depositors whose de- 
posits exceeded the statutory maximum of FDIC insurance would be 
deprived of the use of some of their money until the liquidation 
process had generated sufficient funds for the payment of 
dividends; since these depositors would share ratably with 

other creditors they might never recover in full. The purchase 
and assumption alternative, on the other hand, safeguards 

all of the depositors' funds, ensures that depositors have 
continuous access to their funds, avoids any interruption 

of the check collection process, and generally prevents loss 

of public confidence in the banking System. FDIC is empowered 

to enter into a purchase and assumption transaction whenever 


it judges that the adoption of that alternative will avert 


Or reduce the risk of loss to the FDIC insurance fund. 


5. When a purchase and assumption transaction is 
contemplated, FDIC requests bids from interested banks. In 
bidding, banks in effect offer to Pay a premium that repre- 
sents principally their estimate of the value to them of 
the to-be-closed bank's business as a going concern. When a 
bidding bank has had no branches in the geographical area 
served by the to-be-closed bank, an essential element in 
its willingness to bid and in the amount of its bid is 


the ability to serve the customers of the to-be-closed bank 
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without interruption. The greater the continuity of service, 
the greater chance the bidding bank has to retain the 
customers served by the to-be-closed bank. For a “new” 
bank, this important continuity factor requires servicing 
customers in the same location as the old bank. In evalua- 
ting the prospects of continuity interested banks review 
the leases of the to-be-closed bank to determine whether 
there are provisions that could result in cancellation or 
forfeiture of the lease. 

6. In the case of FNB, as to which FDIC was ap- 
pointed receiver on October 8, 1974, FDIC received bids from 


four banks: First National City Bank, Manufacturer's Hanover 


Bank, Chemical Bank, and European-American Bank ("EAB"). 


The highest bid was $125 million, submitted by EAB, which 

of all the bidding banks had the least penetration into 

the New York area banking market. Prior to October 8, 1974, 
EAB had no branches in Nassau and Suffolk Counties, where FNB 
had most of its 104 branch offices. 

7. The lease in question in the present action 
contains a paragraph in clear and unambiguous language, giving 
the landlord the power to terminate the lease upon the occur- 
rence of certain specific events, none of which occurred 
with respect to FNB: FNB never filed a petition in Sank- 
ruptcy or arrangement, nor was such a petition ever filed 
against FNB; FNB was never adjudicated a bankrupt; nor 
did it make an assignment for the benefit of creditors or 


take advantage of any insolvency act. 
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8. If unambiguous language in leases is to be amended 
by construction to permit the landlord to declare a default 
on the happening of an event not encompassed by the language 


of the lease, FDIC's purchase and assumption alternative may 


well fall into disuse - either because healthy banks may become 


unwilling to enter into such transactions when reasonable 

expectations as to continuity can so easily be defeated, or 
because willing banks may so reduce the amount of their bids 
as to make the purchase and assumption route just as costly 


to PDIC as the insurance pay-out route. 


Sworn to before me this 


Affidavit of Lawrence Lever in Support of 
Plaintiff's Motion for Summary Judgment 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK: 


FEDERAL DEFOSIT INSURANCE CORPORATION, 
as Receiver of Pranklin National Bank, 


3 
Plaintiff, 75 C. 276 
(0.G. a) 
-against- 
AFFIDAVIT 
JEAN M. GRELLA, LAWRENCE LEVER, and ae 
LEVER SOLDING CORP., 


Defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK ) 


LAWRENCE LEVER, being duly sworn, deposes and says: 

1. Zama real estate developer and am the present 
assignee of the lease (the “Ground Lease") between Jean M. Grella 
and Pranklin National Bank ("FNB") whereby Grella leased certain 
property in Mineola, Long Island (the "Ground") to FNB. I make 
this affidavit in support of the motion of plaintiff Federal 


Deposit Insurance Corporation as receiver of FNB for summary 


judgment in this action, and I have knowledge of the facts stated 


herein. 

2. On January 7, 1964 a building permit was issued to 
Old Country Road Building Corporation, which is wholly owned by me 
for the construction of an office building on the Ground. The 
building was completed in June 1965. The cost of construction was 
$1,315,472.22, and the building, exclusive of the Ground, is now 
worth $3.5-4.5 million. 

3. I have never filed a petition in bankruptcy or 
arrangement, nor has such a petition ever heen filed against 


me. I have never been adjudicated a bankrupt, I have never 
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made an assignment for the benefit of creciitors, and I have 
never performed any act of insolvency or taken advantage of 


any insolvency act. 


Sworn to before me this 
3/* day of Ta , 1976. 


Affidavit of Jean M. Grella in Opposition to 


Plaintiff's Motion for Summary Judgment 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Bank, 
75 C. 276 
Plaintiff, 
(O.G.J.) 
-against- 
AFFIDAVIT IN 
JEAN M. GRELLA, LAWRENCE LEVER and OPPOSITION TO 
_ LEVER HOLDING CORP., PLAINTIFF's MOTION 


FOR SUMMARY JUDGMENT 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NASSAU _ 


JEAN M. GRELLA, being duly sworn, deposes and says: 


1. I am one of the defendants in the within action 
and make this affidavit in opposition to the plaintiff's motion 


for summary judgment. 


2. In 1961 I entered into a ground lease with the 


Franklin National Bank of Long Island which provided for a long 


i 
| 
| 
| 
' 


{ 
4 
\ 
‘ 
t 


term lease by Franklin of real property owned by me on Old Country | 


Road. in Mineola, New York. The lease was prepared by tr. attorney 


a, en ae 
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‘for Franklin National Bank and was entered into by me in reliance upon 
the financial stability of Franklin. The details and history of 

that transaction were discussed in my prior affidavits submitted in : 
both this Court and in the Supreme Court of Nassau County, both of 


which are annexed to the moving papers as Exhibits E and F. In view 


of the prior recitation of those facts the Court's attention is 


directed to those exhibits for specifics. However, I think it is 
important to emphasize that at the time I entered into the ground 
lease I would not have done so had I for a minute expected that 

the Franklin National Bank would fail. In fact, Franklin National 
Bank has failed, and thereby defeated one of the essential elements 
of the bargain which was negotiated between myself and Franklin, as 


tenant. 


3. A great deal has been made in this Court and in 
the State court about the strong public policy under which the FDIC 
claims that it had a right to interfere with the terms of my lease 
with Franklin National Bank, whicn lease is presently owned by 
Lawrance Lever, as assignee. Both plaintiff and Lever recite a 
great many facts with respect to con::c:, acts o2 agreements between - 
Mr. Lever, Franklin National Bank or some of Mr. Lever's corporations. 


It should be clear that agreements between, or acts performed by, 
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Lever or his corporations or the bank, have no relevancy whatsoever ; 


to the issue before this Court, and are apparently being .used by the’ 


FDIC and Lever merely to obscure the real issue. The fact that 
Lever or his corporations attempted to exercise renewal options, 
constructed a building, or dauigned and reassigned the lease is not 
relevant. All of those acts were unilateral acts which did not 
require my consent, and which both Lever nd the bank were free to 
perform without obtaining my consent. On the other hand, the lease 
agreement between myself and Franklin National Bank is a two-party 
agreement which could not be changed or modified without my written 
consent and no one has alleged that I consented in writing to any 


modification or amendment of the lease. 


4. I have read the affidavit of Mr. Davis submitted 
in support of the motion for summary judgment, which affidavit dis- 
cusses at length the functions of the FDIC, and briefly its agree- 
ment with European-American Bank. Nowhere in the affidavit does 
Mr. Davis indicate that either the FDIC or its insolvent Franklin 
has any interest in the ground lease. It would appear from paragr 
"8" of the Davis affidavit, that he is not concerned with the 
particular action before the Court, but is instead looking for an 


advisory opinion. 


s 
| 
4 
| 
| 
| 
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5. Despite all the papers submitted to date by the 
lawyers for the FDIC, I have not been contacted by Bvcoeankaeeiean” 
Bank, nor have the plaintiff's attorneys submitted any documents 
from the European-American Bank indicating that that bank has agreed, 
to purchase from the FDIC the branch bank located within the build- | 
ing on my property. Instead, we have received vague, road 
aghercicas from the plaintiff's attorneys which are made upon 
assumptions, surmises or information and belief. I think the fore- 
going should clearly indicate to the Court that the plaintiff has no! 
standing to sue, and cannot even sustain its remote claim of stand- 
ing (based upon the branch bank lease with Lever) which my attomeys 


advise me is no standing at all. . 


6. It is submitted that the issue to be adjudicated 
is a matter of construction of a lease of real property, and that 
the proper forum for that determination is the Supreme Court of 
Nassau County, where an action is presently pending. That action 


was commenced prior to the institution of this action by the FDIC. 


7. For the reasons stated, it is respectfully sub- 


mitted that plaintiff's motion for summary judgment should be cenied, 


and its complaint dismissed, or alternatively that the Court 


determine that the ground lease was validly terminated. In making 
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this determination, it is suggested that the Court should clearly 
distinguish between my ground lease of which Mr. Lever is presently § 


the assignee (with which the FDIC has no right to interfere), and 


the branch bank lease between Mr. Lever and Franklin National Bank, 


which is now held by the FDIC as receiver. I do not dispute that 


a 


; : ae , , 
this Court may have authority to enjoin Mr. Lever from interfering 


with the branch lease temporarily. It has never been my intention 


ome ee eee ae emme 


to interfere with the branch bank operation. I have never attempted: 
to terminate that lease, and as I have offered before, I would 
gladly enter into any formal arrangement necessary to assure the 


FDIC of that fact. 


3 
{ 
i 
{ 
i 
i 
| 
| 
i 
‘ 
i 
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8. I agree Se there is no genuine issue of fact 
presented. The issues are only or law for the Court, and they are 
(a) subject matter jurisdiction; (b) the standing of the plaintiff 
to sue; (c) whether there exists a ripe controversy between the 
plaintiff and me presenting for determination a substantial Federal 
question, and if the Court decides those questions in plaintiff's 
favor; (da) a construction of the lease according to the law of the 
State of New York, which will result in a determination that the 
tenant referred to in clause 10 r+ he ground lease is Franklin, 


that the declaration of Franklin's insolvency by the Comptroller 
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was an event of default provided for, and that I rightfully ter- 


minated the ground lease. 


vly fee! ee 
CPG S eee 


JEAN M. GRELLA 


Sworn to before me this 


20th day of February, 1976. 


A 


Finanges STILLS. 


JAMES }. MILL: aoe 
Sotary Pub": shet : York 
No. 30-271" Sou a as County 
Kommission =; ives Mac a 0% oe 


Statement Under R9(g) of the General Rules of the United 


‘States District Court for the Eastern District of New York 


in Opposition to Plaintiff's Motion for Summary Judgment 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Bank, 


Plaintiff, 


« 75-C. 276 

-against- 
(0.G.J.) 

JEAN M. GRELLA, LAWRENCE LEVER, and 

LEVER HOLDING CORP., 


Defendants. 


STATEMENT UNDER RULE 9(g) OF THE 
GENERAL RULES OF THE UNITED STATES 
DISTRICT COURT FOR THE EASTERN 
DISTRICT OF NEW YORK 


The following facts are submitted in controversion of 


the statement made by the plaintiff pursuant to Rule 9(g). 


The parenthetical references are to the paragraphs of 


plaintiff's statement. 


1. (Plaintiff's 1). Plaintiff FDIC may have statutory 
authorization to sue in its own right. Plaintiff does not, as 
Receiver of Franklin, based upon the subject matter of the action, 


have standing to sue. There is no justiciable controversy between 
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the plaintiff and defendant Grella present, and the plaintiff's 

claims are not ripe. Franklin sold the groun”™ lease to Mineola 

Office Building, Inc. in 1964, and the FDIC as Receiver of Franklin, | 
! 


has no interest in the ground lease... 


| 

2. (Plaintiff's 2). Grella resides at 135 Third Roende.s 

Mineola, New York. As of April 4, 1961, Grella was the owner of cer 
tain land in Mineola, New York, located on the north side of Old 
Country Road, which was then improved with a diner and accessory 


structures. 


3. (Plaintiff's 8). Grella tendered the return of the 


! 
- 
i 
i 
i 
i 
| 
i 
! 

{- 
H 
| 
‘ 
' 
t 
1 
' 
‘ 
i 
{ 
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ground rent for the year 1975-1976 prior to its due date (March lst, : 
1975). Tender was rejected by the defendant Lever, and Grella 


returned the tendered rent for the year 1976-1977. 


4. (Plaintiff's 18). Franklin was declared to be insol-. 


vent by the Comptroller of the Currency and is presently in the 
process of being liquidated. That situation constitutes insolvency |: 
! 
as a matter of fact and as a matter of law, and accordingly Franklin | 


‘ 
{ 
t 
{ 
‘ 


as tenant, took advantage of an insolvency act. 


DEFENDANT GRELLA'S STATEMENT OF ADDITIONAL 
FACTS PURSUANT TO RULE 9(q) 


The following facts are submitted by the defendant Grella 
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as material facts as to which there is no genuine issue to be tried. 


5. The ground lease between Grella and Franklin was 


prepared by Andrew Magioncalés, Pranklin's house counsel. 


6. The ground lease was entered into by Grella in 
reliance upon the then financial condition of Franklin as a highly 


regarded financial institution. 


7. Nobody has ever assumed any of the obligations 


of Franklin as tenant under the ground lease, and as a result of the: 


failure of Franklin, the defendant Grella has lost the security 


which she bargained for in selecting Franklin as a tenant. 


Dated: Mineola, New York 


February 20, 1976. 


Yours, etc., 


Attorneys for Defendant 
JEAN M. GRELLA 

200 Old Country Road 
Mineola, New York 11530 
516-746-5700 


Supplemental Affidavit of Robert P. Lynn, Jr. in 
Opposition to Plaintiff's Motion for Summary 


Judgment 


.~ 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


1 Ne ae te wee we em a ee 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Bank, 


Plaintiff, 7S C. 276 


+ <a ee eee 


-against- : (0.G.c. ) 


SUPPLEMENTAL AFFIDAVIT 
JEAN M. GRELLA, LAWREN VER and 
z = IN OPPOSITION TO 


MOTION FOR SUMMARY 
J 


Fer tenes as ae ee me 


STATE OF NEW YORK 


ea 


COUNTY OF NASSAU 


| 
i 
| 
| 
‘ 
| 
| 
{ 
| 
| 
| 
| 
| 
} 
| 
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SS Oe TN Een eee ceREEINs Met: 


ROBERT P. LYNN, JR., being duly sworn, deposes and says: 


Sn ee ee mee ee 


1. I am a member of the firm of Sprague, Dwyer, Aspland 
& Tobin, P.C., attorneys for the defendant Grella in the within 
action and I make this affidavit in Opposition to the plaintiff's 


motion for summary judgment. 


2. Almost one year ago at the time of the hearing and 
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oral argument on the plaintiff's application for a preliminary 
i 
injunction, I advised the court that to insure the continuity of | 


banking, tnat Mrs. Grel.la would agree to enter into a non-disturbance 
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agreement with European-American Bank and Trust Company (see 
transcript of hearing on March 4, 1975 at page 91; copy annexed 
as Exhibit “"1"). Amalya Kearse, Esq., counsel for the plaintiff 
in the within action rejected the concept of a non-disturbance 
agreement (transcript page 84 - Exhibit "2" hereto). Thereafter, 
the court granted plaintiff's application for a preliminary 
injunction but expressly authorized the defendant Grella to 


proceed in the pending action in state court. 


3. Subsequently I transmitted a draft of a proposed non- 
disturbance agreement to Miss Kearse, with a copy to the court to 
show that our client's offer was made in good faith and in hopes 
that such a resolution would result in the termination of the 
instant action. By letter dated April 9, 1975 (Exhibit "3") 
Amalya L. Kearse, Esq. again rejected the offered non-disturbance 
agreement upon the vague theory that Mrs. Grella did not have 
authority to grant same. Thereafter, on April 11, 1975, I wrote 
Miss Kearse clearly and unequivocally setting forth our opinion 
‘that Grella was possessed of full authority to enter into such an 


agreement. (See Exhibit "4") 


4. The plaintiff has now moved for a permanent injunction | 


broader in scope than the preliminary grant. The injunction, if 


granted, would permanently restrain Grella from terminating the 
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ground lease and would summarily determine issues which are sending | 
in the state court, and to which the F.D.I.Cc. is not a party and 
has no interest. The plaintiff's claim of standing, interest and 


the existence of a case or controversy is based upon a broad claim 


i 
of public policy. In essence, that claim is that Mrs. Grella's | 
conduct may result in an unwillingness of other banks in the pa ae | 
to purchase branch banks from an insolvent estate and therefore | 
the continuity of banking walt be disturbed. Secondly, the F.D.I.C.; 
alleges that if Grella were to succeed the continuity of banking at 
this particular 1c..tion may be jeopardized. I submit that as a 

matter of fact, buth of che. foregoing claims are specious and in 


direct contradiction of the procedures and course of conduct here- 


tofore adopted by both the F.D.I.C. and European-American Bank. 


' 

| 

| 

i 

i 

j 

5. Subsequent to the March 4, 1975 hearing and the fore- | 

{ 

going exchange of correspondence and in the course of my represen- | 


tation of other clients, I have had occasions to review agreements 


(see Exhibit "5") submitted on behalf of European-American Bank. 


“These agreements were presumably praposed to effectuate European- 


American Bank's agreement with the F.D.I.C. In each case those 


agreements were submitted to my client by Howard Smith of Cushman 


& Wak. field. 
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In the course of my review of the ag:.eements, IF had 
occasion to speak with Mr. Smith, who advised me that the same 
agreements were proposed Bs all Franklin locations. Essentially 
the agreement provided for the approval by the landlord of the 
assignment of the lease to European-American from the F.D.I.C. 
Additionally, the agreement provided for sees modifications’ of 


the lease which are not important to the issues at bar. However, 


the agreements then provided that the landlord should use its best 


efforts to obtain a non-disturbance agreement from any present 
mortgagee or ground lessor. The specific language is as follows: 


“TENTH: Landlord covenants and agrees that any 
underlying lease or mortgage hereafter placed upon the 
Demised Premises to which this Lease shall be subordinate, 
shall provide that if by dispossess, foreclosure or 
otherwise, such holder or any successor in interest shall 
become the owner of the Demised Premises, or take over the 
rights of Landlord in the Demisea Premis2s, it will not 
disturb the possession, use or enjoyment of the Demised 
Premises by Tenant, its successors or permitted assigns, 
nor disaffirm this lease or Tenant's rights or estate 
hereunder, so long as all of the obligations of Tenant 
are fully performed in accordance with the terms of this 
Lease. Landlord will also use its best efforts to obtain 
from the holders of any underlying lease or mortgage to 
Which this Lease is subordinate as of the date hereof a 
“non-disturbance" agreement similar to the above. It is 
expressly understood, however, that Landlord's obligation 
pursuant to the preceding sentence is not a condition of 
this Lease and that the inability to obtain same shall in 
nowise affect the validity of this Lease or Tenant's 
obligation thereunder in any respect whatsoever." 
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On behalf of our client we have absulutely offered to 


grant a non-disturvance, yet our offer was rejected by the P.D.T Cs 
and they are apparently seeking more on this motion than the real 
party in interest (Ruxopeds-anesicant bargained for and was 
satisfied with. Inasmuch as I was advised by Howard Smith that all 
landlords of Franklin received the agreement (Exhibit "5") it is 
submitted, upon information and belief, that Lawrence Lever has 
been asked to execute a similar document. Interestingly, despite 
the gent vaaett that Lever aS landlord use his best efforts to 
obtain a non-disturbance agreement, no one has ever asked us or 


Mrs. Grella for such an agreement. 


Oe RE SN SO LORE ES EE ESF OD CEERI eee oe = 
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Based upon the agreement submitted by European-American 
Bank (Exhibit "5") and my discussions with Howard Smith, it would 
‘,’ appear that they have made a business decision that the risks of 


dispossession by a fee owner or mortgagee are not substantial and 


ow cate. = set eneee ewes ome wes ae ees 


therefore they only require best efforts to obtain a non-disturbance. 
Considering that in light of our offer to absolutely grant a 
non-disturbance, I do not understand the position taken by the 


counsel to the F.D.I.C. It is submitted that based upon the fore- 
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going, that: no factual issue exists; no controversy exists; no 
standing exists and that we are ready, willing and able to grant to 
European-American all that they are contractually entitled to from 


any mortgagee or ground lessor. 
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6. Based upon the foregoing, it is submitted that as a 


matter of fact and a matter of law, the motion must be denied and 


the complaint dismissed. 


Sworn to before me this 


24th day of February, 1976. 


_———.. 


i 
Saray ar oa Ta “ . = 
SBT. Fle § oa rors Ze L. Ge eas 


of) 
JAMES Woueitoay a 
Notary Puli-, * 
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Exhibits 1 and 2 Annexed to Affidavit of Robert P. Lymn, Jr. 


(Page 91 of Transcript of Hearing dated March 4, 1975 and 


Page 84 of Transcript of Hearing) 
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MR. LYNN: I think counsel perhaps has not fo- 
cussed as fully on the problem as they should. Had 
they done that, they would find they have no problem a 

- all. 


e 


What Mrs..Grella says is that apparently Mr. 
Lever has made a favorable deal with the European An 
ican Bank. And shouid she succeed in her litigation, 
which is now pending, your Honor, in the State Supreme 
Court in Nassau County, where care is an action brough 
with the same defendants here, with the exception of 
. the FDIC, and to which we submitted an answer, and we 


are at issue, ready to proceed in that action. And sh 


' / : ‘ 
is in the position w basically as a landlord on the 


ground lease, the same thing-as any mortgagee, your 
Honor, if you go into a sophisticated building in New 
York City, and there is a mortgage on there, and you 
are a veuauielite tenant, you sign the lease, ard you 
say, Look, I want a non-disturbance fron the mortgasee,| _ 
saying if they foreclose, they won't terminate, since 

' they have a right to do ae. 

What we are saying is, if un succeed in our fight 
with rae Lever, okay, then we will not terminate your 
tenancy. We have a right to do that. And it is not 
impossible, whatsoever. And in the interin, if they 


haven't made a favorable deal with Mr. Lever, then wha 
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really have? ~ 
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THE COURT: If I were to continue the restrain- 
ing order, or temporary injunction, until Hrs. Grella, 
if she is so minced,’ submits some formal instrument 


that would assure European American of its remaining 


ain possession of its banking quarters there on Old 


_ Country Road, what further interest does the receiver 


MS. CURIS: Well, your Honor, I would point out 


that in her motion today Mrs. Grella points out that 


as to the sub-lease of the branch office space, she 


has no interest whatsoever. I do not think that she 
has tHe power to assure European American or the re 
ceiver continued occupancy ae hs sub-lease. tinat she 
has asked dn nex settee of ermutekioe tp Mek -— the 
notice of termination =e and asks that the persons 


noticed were to meet with her attozmneys to discuss tur 


- ing over the premises to her. 


THE COURT: Well, Mz. Lynn — Hr. Mbllican said 
it didn't really mean turning over the banking quarter 
but it meant tuming over the ground lease. That sk= 
will let — stay, I presume, under the te=ms of the 
present suk-lease: It says if they atterm sai whether 
she has the right to make then attorn, I don’t knov. 
We have a situation here where part of the controversy. 


practically belongs in the State Court except as you 
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Exhibits 3 and 4 Annexed to Affidavit of Robert P. Lynn, Jr. 


(Letter Dated April 9, 1975 from Amalya L. Kearse to Robert 
P. Lynn, Jr. and Letter dated April 11, 1975 from Robert P. 
Lymn, Jr. to Amalya L. Kearse) 
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Robert P. Lynn, Jr., Esq. 
Sprague, Dwyer, Aspland 

: & Tobin, P.C. 
220 Old Country Road 
Mineola, New York 11501 


Re: FDIC v. Grella et al. 
Dear Mr. Lynn: 


I am in receipt of your letter dated March 24, 
1975 which cffers a non disturbance agreement to European- 
American Bank and Trust Company ("EAS") in consideration 
of a discontinuance with prejudice by the Federal Deposit 
Insurance Corporation ("FDIC") of its action pending in 
the United States District Court for the Eastern District 
of New York. Your client's offer is not acceptable to 
the FDIC, in part because, for reasons brought out at the 
hearing before Judge Judd on March 4, 1975, there is no 
assurance that the undertakings offered could in fact be 
carried out by Mrs. Grella. 


Very truly yours, 
Asbee L. Kerrae. 


ec: Hon. Orrin G. Judd 


Fy 6, r “3 fe 


April 11, 1975 


Amalya L. Kearse, Esq. 
Hughes Hubbard & Reed 
One Wall Street 

Mew York, New York 10005 


Re: 


F.D.I.C. vs Srella, et al 


Dear Miss Kearse: 


We are in receipt of yours of April 9th Last and wish to 


clarify our suggestion as it appears you may have miscon- 
strued it. 


It is our opinion that Mrs. Grella is possessed of full 
power ts grant your client and/or Evrosean-American Bank 

a nondisturbance agreement which would provide that 

Mrs. Grella would not take any action to disturb their 
occupancy or lease of the bank premises. The foregoing 
was tne extent of our offer, and you may have every assur- 
ance that such an agreement is and would be as valid and 
binding as any other contract. 


If the reason for your uncertainty is the fact that such 

an agreement, while protecting your client and European- 
American Bank from any pessible jeopardy from Mr3. Grella, 
would not secure the bani: premises from any action by Lever 
or Reliance, you are correct. However, we made no o££er, 
and would have no authority to maxe any offer on behal£ 

of either Lever or the bank. 


Moreover, it would seam that if the foregoing was your 
raason, then perhaps the FDIC might have a controversy 

with Lever or Reliance, but that is a matter which should be 
separate and apart from Mr3. Grella. Also, it was my 
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Amalya L. Kearse, Esq. April ll, 1975 
Bughes Hubbard & Reed 


understanding from your pleadings and the testimony that 
Lever was willing to approve an assignment of the branch 
lease to European-American Bank and that our client's 
action presented a threat to the public policy susporting 
a speedy anc smooth transition of this banking location 
from a Pranklin National Bank branch to a European- 
American branch. If the content of your pleadings were 
true, it would seem we have provided a resolution of the 
problem favorable to the FDIC. 


We trust the foregoing clarifies Mrs. Grella's positicn 
and offer, and would appreciate receiving an unambiguous 
statement as to the position of the FDIC. 


Very truly yours, 


Robert P. Lynn, Jr. 


RPL/mb 


ec: Hon. Orrin G. Judd 


Exhibit 5 Annexed to Affidavit of Robert P. Lynn, Jr. 


(Lease Modification Agreement Dated January 31, 1975 Between 
General Properties, Inc., and European-American Bank & Trust 


Campany) 


LEASE MODIFICATION AGREEMENT ‘A 
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St 

. LEASE MODIFICATION AGREEMENT, dated as of the 3/ — 
day of January, 1975, between Gensel Properties, Inc., a 
New. York corporation having its principal place of business 
at 550 Jericho Turnpike, Mineola, New York (hereinafter 
-ealled “Landlord") and European-American Bank & Trust Company, 
a New York trust company, having its principal place of oe 
business at 10 Hanover Square, New York, New York (hereinafter 
called “E-A"). 
: WHEREAS, Landlord, as lessor, and Franklin National © 
Bank ("Franklin"), as lessee, were parties to a certain lease, 
@ated the lst day of July, 1973 (the “Lease”) regarding 
' premises located in the building known as 520 Jericho Turnpike, 

(Herricks R&d.), Mineola, New York (the "Demised Premises") ; 


WHEREAS, Franklin was declared insolvent by the 
Comptroller of the Currency on October 8, 1974; 


: WHEREAS, the Comptroller of the Currency, in 
accordance with 12 U.S.C. § 191 and 12 U.S.C. § 1821(c), has 
appointed the Federal Deposit Insurance Corporation to act 
as receiver (the Receiver") of Franklin; 


° 


: WHEREAS, E-A has indicated its willingness to acquire . 
the rights, title and interest of Franklin ‘in and to the Lease; 


/ WHEREAS, the Receiver, as Assignor, and E-A, as 

' Assignee, are concurrently entering into an Assignment and 
Assumption Agreement wherein this Lease is being assigned by 

the Receiver, as Assignor, tc E-A, as Assignee, and E-A has 

assumed all obligations of Tenant thereunder accruing on and 
after October 8, 1974; 


- WHEREAS, Landlord has consented to said Assignzent 
and Assumption Agreement; and . ; 


WHEREAS," Landlord and E-A are desirous of amending 
and modifying the Lease only in the respects hereinafter : 
stated. : ; : 3 


WOW, THEREFORE, in consideration of the mutual cove- 
nants herein contained and other good and valuable consizera- 
tion, receipt of which is hereby acknowledged, the parties 
agree as follows: | : : 


PIRST: Landlord acknowledges that effective as 
of October 8, 1974, E-A has succeeded to the interests of 
Franklin under the Lease and will thereafter be referred to 
and accorded all the rights and privileges conferzed upon 
the "Tenant" or “Lessee” uncer said Lease. 


SECOND: E-A assumes said Lease as of. October §, 
1974, and, subject to the provisions of this Agreement, will 
perform and observe all of the covenants and conditions therein 
contained on Tenant's part tr be observed which shall accrue 


_ from and after said date; all with full force and effect as 
if E-A had executed the Lease. 


SxH18/7~ ¥ x : 
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THIEN: Landlord acrees to credit towa 
obligations under the Lease all payrentcs wheneve 
Landlord by Franklin or the Receiver in respect 
period subsequent to October 7, 1974. 


r 
- 
aa 
= 
° 


FOURTH: Landlord hereby waives and agrees not to 
assert against E-A oz the Receiver any claims it may have 
against Franklin or the Federal Desosit Ir.scurance Corporation, 
individually or as Receiver, nor will Landlord assert any 
claims against E-A arising out of E-A's occupancy of the 
Demised Premises as licensee of the Receiver. 


FIFTH: Landlord and Tenant each agree that in 
case where the provisions of this Lease require the con 
or approval of either pa:" , the same shall not be unreason- 
ably withheld or celayed; .nd in any case where either pasty 
is required to eo anything to the satisfaction of the other, 
such expression of satisfaction shall not be unreasonably 
withheld or delayed. : 


‘ SIXTH: Landlord warrants and represents to Tenant 
that it has all requisite title, power and authority to 
enter into this Agreement and perform the terms of the Lease, 
that no approval of this Acreement by any mortgagee or otter 
person is required ane that this Lease has not been mouifiec 
- or amended except.as hereinabove set forth. 


SEVENTH: Landlord agrees shat Tenant may, at its 
sole cost and expense, erect and maintain customary Sanking 
-signs referring to its operations on the Camised Premises 
of a branch bank as well as computerized or electronic thzrougn- 
the-wall banking facilities operated in connection wit 
credit cards or otherwise, provided that all plans, specifica-- 
tions and other details with respect to such signs and 
through-the-wail banking facilities are first approved in 

riting by Landlord. Landlord agrees thac it will neither 
unreasonably withholé nor delay such approval. N twichstanding 
.the foregoing, Tenant may, without consent of Lanélord, 

erect signs equivalent in size and scos2 to those maintained 
by Franklin National Bank prior to Cctoser 8, 1974. 


EIGHTH: Landlord ané@ Tenant will each uscn th 
written request of the other at any time join in the executis 
and recording of a memorandum of lease in proper form ‘for 
recordation in the proper office or offices wherein the 
Demised Premises are situated, setting forth the existence 


and terms of the Lease and this Lease Modification Agreement. 


NINTH: Landlord and Tenant agree that whenever in 
the Lease it is provided that rent shall abate, it is uncer- 
stood that any item of additional rent shall similasly abate 
on the same basis. 


TENTH: Landlord covenants and agrees t any 
ase hereafter placed uson the Demisec 


such 
terest ssi 
of the Demised Premises, o- shall be.oira the owner 
Demiscd Premises, or tale over the rights of Land! 
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enjoyment of the Cemised Premises by Tenant, its sucee 
or permitted assions, nor <isaffirm this Lease or Tf 
rights or estate hereunder, so long as all of the 
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of Tenant are fully performed in accordance with the terms 
of this Lease. Landlord will also use its best’ efforts to 
obtain from the holders of any underlying lease or mortgage 
to which this Lease is subordinate as of the date hereot a 
"non-disturbance” agreement similar to the above. It is 

expressly understood, however, tt Landlord's obligation 
pursuant to the preceding sentence is not a condition of 
this Lease and that the inability to obtain same shall in 
nowise affect the validity of this Lease or Tenant's obliga- 
tions thereunder in any respect whatsoever. 


ELEVENTH: In consideration of the assuznption by 
E-A of all obligations under the Lease accruing on and aiter 
October 8, 1974, Landlord expressly wuives any defaults Sy 
Tenant under this Lease existing prior. to the date hereo= 
and any conditions which «ith the passage of time or the 
giving of notice, or both, would ripen into an event of 
default under said Lease. 


TWELFTH: Subject to the conditions contained in this 
ARTICLE TWELFTH, the parties agree that in the event that the 
Landlord reasonably decides to imsrove the character of the 
property on which the Demised Premises are located either 
by the construction thereon of an ecffice building or other- 
wise, Landlord shall have the right to cancel the Lease at 
the end 6* the original term or any extended term thereof, 
provided that: (a) Landlord gives Tenant one year's prior 
written notice of such intenticn to improve, along with the 
plans and specifications for such improve 1t, and (b) Landlord 
pays to Tenant as compensation for the early termination of 
Tenant's leasehold estate, an amount equal to the rent and 
additional rent reserved under the Leasa for the year imme- 
diately preceding such cancellation. Notwithstanding the 
foregoing, in the event that Landlord cens*-ucts an office 
building on the site, Landlord agrees to oi ar to Tenant, 
upon completion thereof, a right of first refusal to lease 
ground flocr space on terms no less favorable than those upon 


which such space is being leased to other le:sees of comparable 
space. 


THIRTEENTH: This Agreement shall bine and inure ts 


the benefit of the parties hereto and their respective suc- 
cessors and assic.:s. 


FOURTEENTH: Notice to Tenant shall hereafter be 


addressed to its Comptroller, at the address first above 
written. 


FIFTEENTH: All orher terms and conditions of the 
Lease are hereby ratifie’ .nd confirmed. 


IN WITNESS WHEREOF, the parties have caused this 
instrument to be executrc. as of the date first above written. 


WITNESS: GENSEL PROPERTIES, INC. 


> i: 
By Ae A eer er2ek 
nie 


Dp 
Presi deyt 


EUROPEAN-AMERICAN BANK & TRUST 
WITNESS: COMPANY 


By 


STATE OF NEW YORK ) 


3 SS. 
COUNTY OF NWacsav ) : 


. Anemones . 5 
On the ra day gf “W@nvary , 1975, befcre me 
personally came /\alph C, Gense/ , to me known, who, 
being by me duly sworn git depose and say that he resides 
at 330, Nanhasset Wade toad flay gsietr , that he is the 
Tveu daup of Gewese) (ropesties uc 4 she" 
corporation described in and which executed the foregoing 
instrument; that he knows the seal of said corporation; thet 
th. seal affixed to said instrument is such corporate seal; 
that it was so affixed by order of the board of directors of 


said corporation; and that he signed his name thereto by 
like order. . 


STATE OF NEW YORK 


. COUNTY OF 


On the day of , 1975, before me 
personally came .  » tome known, who, 
being by me duly sworn did depose and say that he resides 
at ; , , that he is the 
President of Evropean-American Bank & Trust Company, the 
corporation described in and which executed the forecoing 
instrument; that he knows the seal of said corporation; that 
the seal affixed to said instrument is such corporate seal; 
that it was so affixed by order of the board of directors" 


of said corporation; and that he signed his name thereto by 
like order. ; : 


Reply Affidavit of Lawrence Lever in Support of 


Motion for Summary Judgment 


UNITED STATESeDISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


een I 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Bank, 


Plaintiff, ie atl 


-against- AFFIDAVIT 


JEAN M. GRELLA, LAWRENCE LEVER, and 
LEVER HOLDING CORP., 


Defendants. 


x 


LS 


STATE OF NEW YORK ) 
S 


COUNTY OF NEW YORK) 
LAWRENCE LEVER, being duly sworn, deposes and says: 
1. Iam the defendant in this action, and I make this 
affidavit in reply to the Memorandum and other papers of defendant, 
JEAN M. GRELLA, ("GRELLA"), in opposition to plaintiff's motion 


for summary judgment herein. 


2. I am present assignee of the lease Setween GRELLA 
and FRANKLIN NATIONAL BANK, (the "Ground Lease") that is the 
subject matter of this action. I am also the lessor on the lease 
whereby FRANKLIN NATIONAL BANK leased space for a branch office 
in the building that I constructed on GRELLA'S land (the "branch 


office lease"). 


‘ 
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3. The branch office lease expressly prohibits assign- 
ment without my consent. Prior to the time that I received 
GRELLA'S notice of termination of the Ground Lease, I had indicated 
to representatives of plaintiff, FEDERAL DEPOSIT INSURANCE CORPORA- 
TION and of EUROPEAN-AMERICAN BANK TRUST COMPANY, that I would be 
willing to consent to an assignment of the branch office lease 


from FDIC to EAB. 


4, I have not consented to such an assignment, nor have 
I reaffirmed my previous statement, that I would do so. I am 


reserving decision on the question whether I will give my consent. 


Sworn to before me this 


id a 
2* day of March, 1976 


tex pa 
a ie : 
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Decision of Judd, J., dated June 16, 1976 Granting 
Plaintiff's Motion for Summary Judgment 


-% @RrNTON - BELOW. 
i go 3 
THE COURT: I am following a somewhat unusual 
proceaura this afterncen bacausa gatutng along with tha 
one sacretary that the court is allowed, I can’t gat 


opinions out as rapidly as I would iixe. 


Tnis has bean sitting a long tima and i thousghe 
that thosa of you who ara interasted can get a copy fron 
the court reporter. I ill simply dictate to him whats 
would take sivatal ozo days to type, edit, zevise and | 
retype. 

Plaintiftié has moved for summary juigmant in an 
action involving the intersratation of a default clause 
in a ground leasa which dcefendans Grella and the Franklin 
National Bank entared iats mora than fifteen yaass azo. 
Defendant Gralla not only oovesss tha motion but contands 
that summary jrdgasat st hould be granted in har favor. 

THE FACTS: 

On Priday, October 8, 1974, thaComptrollar oz 
the Curreacy castified tha insolvency of the Franklin 
National Bank and 2ppointed the Fedaral Devosit Insurance 
Corporation a3 Raceivar. The same day this court 
approved tha sala of a substantial portion of the 
Franklin National Bank assets to ths European American 
Bank and Trust Company which agresd to assuma specizi 


liabilitias of tha Prankiin Maticnal Bank. In ra 


Pranklian National Bank, 381 F. Supp. 1390{E.5.N.¥. 1974). 
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Thus thares was a continuing cperatica of banking functioas 
at Franklin National Sank branches, which opened the 
following ..day as branches of Ruropaan American Bank. 
Gre of these branches is lscatad in the Lavar 
building in Mineola, which was built on land leasad by 
Gafenasnt Grella to Franklin National Bank. By a letter 


dated Pebruary 3, 1975, defendant Grella sarvad a five- 


day notice of default on Franklin and others in the chain 


of title including Hinsola Office Building Inc., “#oodmare 
Enolls, Inc., Reliable Faderal Savings and Loan Association, 
and tha Lever Company, claiming that the declared 
insolvency of Franklin National Bank and the appoinimmsat 
of FDIC as Recaiver constituted a default under Paragraph 
10 of the ground leasa, and demanding that tha canised 
premisas be dalivered up on Pabruary 11, 1975. She had 
already received and depositad tha rent for tha year 
ending February 23, 1976, but sha tandered a check in 
reimbursemant for that rent alongs with tha lectrer 
enclosing the nctica of dafault on the ground lease. 

Paragraph 10 provides: 

"If the tenant shall fsil aftar sixty (59) days 
notice thareo? from tha landlord to comply with any 
statute, ordinances, rules, ordars, resularicns or 
requiremants of the Fedaral, State or iccal government, 


or any of theiz Departments or B=raaus applicable to the 


ow 
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said premises, or if tha said Tonant Shail fila or there 
shall ba filed against tha Tenant a petition in bankruptcy 
or as.tanyament, or Tenant be adjudicated a bankrupt oF 


make an assigamant for the saacsZit of creditors o= take 


advantage of any insolvency act, the Lasdlord may, if tre 


Landlord so elects, at any time thereafter terminate 
this lease and the term hereof, on giving to the Tenant 
fiva days notica in writing of the Landlord’s intention 
s0 to do, and this leasa and the term hereof shall 
axpira and come to an end on the date fixed in such 
notica as if the said date ware the date originally 
fixed in this lease for the expiration hareof." 

This Court is asked to dacide whethnar the appoint- 
men of a raceiver for Franklin was a proper basis fsx 
tarmination of tha ground leasa unéer Paragraph 19. 

FDIC seeks an injunction against any termination. The 
Court issued a preliminary injunction on March 13, 1975 
against any acts interfsring with the possession of 
Pranklin and its assigns. 

The testimony of Mr. Laver, Hrs. Gralla and of the 
mortgasa officer of Reliance was taken at that time and 
is part of the zracord on the pending motions. 

The facts set forth in FDIC's statement undar 
Rula 9(g) of this Court’s genaral zulas have not bean 


challenged by Grella and ars acceptad by the Court. 
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When the motion for summary judgynent was argued Gralla‘s3 
attorney expressly rajected the Court's invitation to- 
prosant furthar ovidence. 

The FDIC bases its motion for summary jucgment 
only on the interpretatien of the bankruptcy clau32 in 
the lease. Its complaint presents two othar issues, 
that Grella waived any right of forfaiture by accepting 
rents after sha knew abcut Pranklin’s recaivership, aad 
that Laver is new the Tenant under “na lease, becausa 


among other thirgs, tha lsaasa provices that its coyanaats 


"bind . ; . assigns.“ I tha notion for summary judg- 
™~ 


ment is grantad these matters need not be consiaared. 
BACKGROUND OF THE GROUND LEASE: 

In order to understand ete total picture. it is 
necessary to trace the various agreements with reapect 
to the ground leasa, and tha rental of branch oifica 
space. 

rella leased she land to Franklin National Bank 
in 1962. At that time there ware a fow structures on 
tha land including a building previously used by Mrs. 
Grella and he> husband as a diner. The lease was for a- 
term of twenty (20) yaaxrs commanctag on March 1, i961, 
with four 20-ysar options to renew. Annual rental was . 
priced at $21,000.00 per yaar, with ta exception of tha 


first year rental of $11,350.00. Yzankilin had the right 
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to assign the lease without prior approval Sy Grelia. 

A binder agreement signed on February 12, 1961 provided 
that the bank * .. . shall, of course, coutinus to 
remain liable for the rent and all of the other obliga- 
tions on the part of the Tenant... ” 

Grella-was represented by attorneys in connaction 
with the making of the lease. The binder had said 
nothing about the form of any bankruptcy clause. The 
construction and financing of an ofZice building on the 
leased premises involved a series of assignments of the 
ground lease. 

On November 1, 1962 Pranklin entared into an 
agreement with defendant Lawrence Laver whereby Lever 
was to sublat the premises which wera tha subjact of tha 
ground lease under terms to be included in a “Primary 
Sub-Lease,” and to purchasa certain vacant lots cwned by. 
Franklin. At the same time Lever agraed to enter into a 


"Secondary Sub-Leasa,* with Pranklin, wherasy Franklia 


would be a Tenant in a portion of tha Suilding which was 


to ba eracted by Laver on the leased premisas. 

Lever on Decenbar 3, 1963 assisasé all cz his 
interest in that euvecace to Mineola Offica suildings 
which assumed all cf his obligations under the contract. 
A Mamorandum of Lease signed the same day by Pranklin 


aod Mineola Office Buildings set forth the terns of the 
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“Primary Sub-Lease.* They also signed an agreement of 


lease whareby Franklin leased an area of 4195 square 


feat in a buildiag to be azectad by Minsola Sfzice 
Buildings at an annual rental of $25,470.00 

tan (10) days after notica of certification for 
eccupancy and tarminating on Pabruasy 27th, 1931. 

On December 28, 1564, Minaola Office Buildings as 
lessea under the “Primary Sub-Lease,” surzarndersd the 
lease to Franklin and entered into a new agreenant with 
Franklin providing for tha assignment by Franklin of its 
interest in the lease entarsd into between dafendant 
Grelia aad Peanklin in 1961. (*The Secondary Sub-Lease” 
for office spaca was unafZacted by the surrandar of tha 
"Primary Sub-Laasa.") Shoztly after the execution of 
that assignment, on January 7, 1955, tinzola Gifice 
Buildings assigned ics intarest in the Grelia laasa to 
Wocdwere, which took subjact to tha lease. Neccmars was 
a corporation owned by Lever and exercissd two of tha 
renewal options thus extending tha term of tha "Prinary 
Sub-Leasa" to Yebruary 23, 2022. 

tloodmere then assigned the “Primary Sub-iea3e" to 
Queens County Faderal Savings & Loan Association cn 
January 7, 1965 as security for a mortgaga. Tha leasa 

was thareafter reassigned to Lever on August 27, 15955. 


On September 23, 1973, Reliance became a nortgagee of th 
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g-ound isase unger a mortgaga which consoligatad its 
moxtgaga ana the Quesans County Federal Savings & Loan 
mortgate. (Lavar had roassignuad the ground isasa to 
Vcedmera for the purposa of making tha mortgage with 
Raliancs. After the execution of the mortgaya Wooecaere 
reassigned the ground leasa back to Lever.) Raliance 
also had a collateral assignment of the ground lease and 
a mortgage on all the realty Lever had purchasad outright 
from Greila os Prankiin for parking facilities required 
‘by local regulations to ba provided in conjunction with 
tha construction of the Laver buildinc. 

As the result of these numerous transactioas, a3 
of September 23, 1970, Lever was the assignee of tha 
ground lease subject to a first mortgaga held by Raliance 
and subject to a collateral assigamentc of the ground 
leasa to secura $2,000,030 of indebtednass. 
| During the pendency of this action tha Lavar 
Holding Corp. has taken ovar the positicn of Reliance 
because Reliance world not raszew the mortgags while the 
tarmination notice still had vraiidity, and i suoposa 
thereby the maneuvers to prevent direcs itability oa tha 
mortgage were of no further use. 

The Lever peaeaay or Laver Management Corpozatrion 


has paid the ground lease rent in January or Pebruary of 


each year commencing in 1965, with the last chack, 
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befors the case came to ra, dated January 19, i575. I 
am not suze about a 1975 check but I chink one vas 
tendazed. Chacks in the amount of $21,090.09 (with the 
exception of tha firs’. which was in the amount o2 
$25,000.00) wera payable to Queens Savings & Loan for the 
yaars 19°, ‘38, and to Raliance from 1969-1975. Grella 
acceotad tue last chack which covered the period from 
Maxch 1, 1975 to February 238, 1976, and then actempted 
to tende>= return of the rent which was refused by Lever. 
Grella has rafused subsequent tander of the 1976-1977 
rent. Thare is no clain of default for non-payment of 
rent. 

OTHER VERTINENT PACTS: 

Prior to tha institution of this suit by the PDIC, 
Lever brought an action ia the Supreme Coust of Nassau 
County against Cralls and Peliance for an in <erpretarton 
of tha rights of each of the parties in the ground leasa. 
The preliminary injunction by this court did not stay 


tha Stats Court action. A motion by Gralla for summarsy 


judgment in that action has been denied. If uaselia is 


succes3ful in her proceeding, undar the tarcs of tha 
ground lsase, the canised prsaises and tha BaETCeDS 
woule ravert to her, and the invesimeat in tha building 


would ba ics. 


Although FDIC has parts with ownership of tha 
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Ground lea:s, it is concerned to pravant tarminatis.: of 
met - 


the loase because of public policy considsrations. tt 
urgas eset it most be able to assure continuation of the 
opportunity to provide banking facilitiss at specific 
docatins inorder <6: inagce es healthy bank to buy the 
assats of an insolvent bank which is one of the mathsoc= 
by which it preserves the assets of insolvant banks. 
.Grella counters this argumens with an offar to 
enter into a non-disturbance agreement with European 
American. FDIC has rejected tha offer, Claiming that 
Paragraph 13 of the offica lease raquires Laver's 
approval of any aeeigannnt: ana thus Gralla alone cannot 
guarantes wuropasp Amarican’s continued cccupancy. Lavar 


er eas 


in an affidavit to tha Court, 3tates tha. he 43 now 


reserving decision on whathar ha would consant to an 
assignamant of sha branch offics ieasa from POIC to 
European Amarican. European American mow occupiws the 


branch ofZice space az a licersea of Feanklin. 


According to Gralla, a fair rantal undar the 


ground lease would now be thrze times tha pregant xvental. 


DISCUSSION: 

Swamary judgment may ba granted 1 thera is 
ganuine issue of material zact, Rula 56(<c) Fredaral 5 
c£ Civil Procedura, Heyman vy. Commerce & Ingvustry 


Insurance Co., 524 FP. 24 1317(2a Cir. 1975). with 
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1 issue for summary judgment limited to whather there has 
2 baen a default under the terms of Paragrapk 19 by either 
" . eee 
7 8 Pranklin or Laysr, the Court is in a position to decide 
“olin en. aol ; 
iss 4 that issue as a matter of law. 
5 The construction of a lease, like any othar 
6 contract, is essentially a question of law, which san 
7 propexily be disposed of on a motion for summary judgment. 
d 8 Corneiiier v. American Casualty Ceapany, 339 F. 2d, 
on 9 642(2a Cir. 1963). 
Pt 10 As to jurisdiction, before interpreting the lsasa, 
11 the Court mus: deal withGrella’s attack on its jurisdiction, 


which is really an attack on FDIC’s standing, bacause it 


ausigned its rights in the lease. The assumption of 


jurisdiction for tha purposes of the preliminary 
Lajunccion is not decisive in itsalz,. bute the Coxrrt is 
satisfied on further review that the FDic haa sufficient 
intarest to bring the action. 
If the FDIC is still the Tonant under-the ground 
lease, then it is liable, either as receivar or in its 
serporata capacity, as success"to Pranklin for future 
,aymants under Article 15 of the ground lez ie in spita 
of Grella's termination of tha lease. ‘That fact givas 
FDIC an interest in tha question, even if Grelia has not 
yet filed a claim with the receiver. 


No case cited by plaintifé denies jurisdiction 


under the circumstances oxisting hare. AU 90 

Typical of tha cases cited by Grella in support 
of its jurisdictional challange is Parkviev-Gem Inc. v. 
‘Stein, 516 Fed. 24 807 (8th Cir. 1975). In Parkviaw, a 
bankruptcy court was held to lack jurisdiction to enjoin 
the Lessor from terminating a@ lease which was not part 
of the dabtor’s estata. The lease kad been assigned 
previously to a solvent subsidiary of the dabtor. 

Tha Parkview case dealt with the limitaticns on 
* . - e piarcing the corporate vail..." and tha 
limitation on the jurisdiction of bankruptcy courts 
under 11 . . . between U.S.C. Section 511. Ths Court of 
Appeals in Parkview said: 

" . « - The issue of whether the leasa is sudject 
to forfeiture is not befors ts. Such issue requires 


sasolution by a court having jurisdiction...“ 


Since this Court is not subject to tha imitations 


of a bankruptcy court, the issues of laase forfZaitura 


May properly be dacided. 

Grella's argument based on Callaway v. Benton, 
336 U.S. 132, 142-244 (1949) is also not in point. That 
case aiso deait with the limited powers of a bankrupt<, 
court, in a’ railroad reorganization under Section 77 of 
the Bankruptcy Act. The only other case cited by Grella 
which needs consideration on this point is Capiin v. 
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Marine Midland Grace Trust Co. 406 U.S. 416, (1972) 
which she quotas at length. That case simply held that 
a trustea under Chaptar X of the Bankruptcy Act was not 
a representativa of debenture hoidters as a separate 


‘Class of creditors, and therefore that the trustee couid 


not bring an artion on their behalf against tha indanture 


trustee. 

| The Grella menorandtua also ovarlooxs the special 
character of 2DICc as a Taderal agency. FDIC has a 
lsgitimace public interest in establishing the efficacy 
of transactions which it affacts pursuant to its 
statutory duty as receivar of a national bank. As the 
Court stated in United States v. Arlingtsca eounes; 326 F. 
2a 929, 932 (4th Cir. 1964): 

" . ee « The right of the Federal Government to 

bring suit to enforce its policies an2 programs even in 
the absence of imsediate cecuniary intersst has been 


upheld in numerous fields of Faderal activity -.. ” 


I baiiave tha sama rele applies to an agency lixa the 


Sg it = Ctl 


~—— 


' POIC. 


Nor is there marit to thea ebjection that FDIC has 
noc shown a jurisdictional amouat. In tha first placa, 
tha potantial claim against FDIC, if the lease is 
ternunated, would exceed $19,000. In any event, tha 


FDIC has an independent right to sue in the Fodaral 
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- courts on all actions, »ithout regard to jurisdictional 
amount, 12 U.S.C. Section 1819, Fourth. 
The Court of Apveals recently uphald the right 
of FDIC, as receiver of an insolvent bank, to ramove an 
action.to Federal Court in order to pursue clains 


involvisg a national bank. Josaph J. Kanner, et al. — 


Vv. Raymond fT. Anderson et ai. (2d Cir. March 22, 1976}. 


That brings ma to the bankruptcy clause of the 
lease. None of the evazis described in tha bankruptcy 
clause ef the laase has taken place, even if Pranklin 
National Bank was the Tanant after the series of assigzu- 
mants. The pertinert language of Saction 10 is: 

" -e « oz if the said Tenant shall file or 
there shall be filed against tha tenant a petition in 
bankruptcy Or arrangement, 

“or Tanant ta adjudicated a bankrupt, 

“or maxe an assignment for the benefit of 
czecitors, 

"or take advantage of any insolvency ace ... ” 

The Bank did not fils a patition in bankrcptcy cr 
arrangezent. Neo petition in bankxsuptcy Or arrangement 
was filed against the Bank. The Bank was not adjcdicatad 
a: ba rupt. The Bank did not maxe an assigzuent for 
the benefit of creditors. 


The Bank did rst” . . take advantage of any 


16 
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insolvency act ..." The Daclaration of Insolvency 
was made independently and ex parte by the Comptroller 


of the Currency pursuant to 12 U.S.C. Section 191 and 
12 U.S.C. Section 1821{c). There is at the most a. vary 
limited raview possible of the Comptroller's finding c= 
insolvency, Minichello v. Saxon, 337 FP. 24 75 (3d Cir. 
1964). if indeed the action is not unrevi.ewable, in re 
Conservatorship of Wellsville Nationai Bank, 407 F. 2d 
233 (3a Cir. 1969). 

The approval by the Court of the sala of certain 
assets was required by 12 U.S.C. Saction 192, hut even 
this is not a judicial action but an administrative one. 
In re Homa National Bank, 147 F. Supp. 389, 359 (S.D.N.Y. 
1958); Bulsa v. Argetsinger, 18 FP. 22 944; S45 (2a Ciz. 
1927). | 

I come row to tha forfaiture clauses. 4:= 
portions of the clause refarring to bankruptcy heve no 
application to a national bank, Title 11 U.S.C. Saction 
22, specifically excludes a banking corpoxatinn from 
among these who may becema bankrupts voluntarily, or ba 
adjudged an involuntary bankrupt. “ational banks fail | 
within tha exclusion. Kennedy v. Boston Continantal 
National Bank 11 P. Supp. 611, 617 (D. Mass. 1935). 


Although forfaitura clauses are gener=ll; 


regard?“ cnfavorably, unambiguous clavsas are an!.vi.ce- 
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able in the Federal and Stats Courts. First National 
Storage Inc. v. Yellowstone Shopping Contes Inc., 21 WX. 
2d, 630 (1968). 

The limitations on forfaitures were formulated in 
ve Murray Realty Co., 35 F. Supp. 417, 419-20 (N.D.N.%. 
1940) in the following terns: 

“ . . - Porfeitures should never ba decreed unless 
the language of the instrument sought to be construed 
so states in clear, unmistakable terms .... ” 

This is true under New York law as well as 
Pedaral law. Gilletta Bros. inc. v. Aristocrat 
Restaurant Inc., 239 N.¥. 87, 92 (1924) and First 
National Stores Inc. v. Yellowstone, which I cited; ia 
re Imperial °400° National, Inc., 429 F. 2d 680, 633 
(3d Cir. 1970). 

The Imperial “*400" case is noe contrary *o Finn 


vy. Meighan, 325 U.S. 300, 65 S.Ct. 1147 (1945), a3 


. 
Grella asserts. The Pinn case recognized that there was | 


a difference between "adjudged bankrupt” and “adjudged 
insolvent,” but it permitted forfaiture because a 
Chapter X proceeding fell within the definition of 
insolvency. The Imperial °400° casa illustrates the 
importance of precise language in a forfeiture clause, 
for it involved a clause relating only to bankruptcy 


and held that reorganisation was different from 


13 
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banxruptcy. 


For the same }eason, Grella‘'s case is not helped 


by Ruppert Realty Corp. v. Bank of United States, 156 


Misc. 93 (Supreme Court N.Y. 1935) and affirmed on othar 


grounds in the Appellate Division and the Court of Appeals. 
That case heid that the decision of the Superintendens 

ef Banks to take possession of a state bank was the . 
equivalent of a receivership; but the bankruptcy clause 

in this case does not provide for termination of the 

lease xpon the appointment of a receiver. 

None of the New York cases cited by Mzs. Grella’s 
counsel permits termination of a lease unless one of tha 
eve’ s specifically described in the forfeiture clause 
has taken place, which is not true here. 

Gralla's counsel assarts that it was unnecessary 
for tha lease to refer to a declaration of insolvency by 
the Comptroller of the Currency because " ... the 
‘@efault clause is the standard printed Gilsey fozmm 
clause which has been used in New York for a hundred 
‘years «+ “ Actually the default clausa is not the 
Standard printed Gilsey form clause, first becausa it is 
part of a typewritten form dealing specifically with the 
premises hera involvad. And moreover tha form cannot 
have been in use in New York for a hundred years, for it 


refers toa"... petition-in bankruptcy or arrange- 


& 
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ment... ”° and the modern bankruptcy law was not 
enacted uatil 1898, and Chapter XI of the Bankruptcy Act, 
Gealing with arrangements, was added to the Act in 1933 
by 11 U.S.C. Section 701. The reference before that 
would have bean to a “composition.” Attornays who 
intended a forfeiture clause to be triggered by the 


_ geceivership of a national bank could hava devised 


language te that effect: Mrs. Gralla was represented 


before the execution of tha lease by the same attorneys 
- Who n0w zepresent her,-and they could have asked for a 
change. The bindrr which had baen previously signed 


stated: 


“No. 7. The leasa shall, in addition to tha 
abovs, contain such other tarms and provisions; 
as are customary in a net lease transaction and 
mutually satisfactory to the parties herato. 
(Emphasis added) .° 
In the absence of a provision svecifically 

permitting termination of the lease if a recaiver is 
appointed, the court should not expand the forfeiture 
clause to cover such a situation. 

The rule of strict intarpretation of forfaitura 
Clauses is confirmed in 2 Powell, The Lew o7 Real 
Preparty (1975 Revision) 290: 

"While forfeiture clauses are yenaraliy 

Gisfavored and strictly constrved in favor 


of the tenant, they will be enforced by 
the courts if sufficiently explicit.” 
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Sven explicit language ray be narrowed by the 
Mew Zork courts. Chief Judge Breitei in W.P.u. Res 
inc. v. Austezn, 35 N.¥.2d 610, 616 (1974) statad: 
“Before a forfeiture may result the bankruptcy 
petition must have had soma aprarent substance 
and validity.” . 


Ia other words, even though tha bankruptcy clause 


provided for a termination notice,if a petition in 
bankruptcy be filed against a tenant, he inficated that 
the conrt could look behind the mere filisg to determine 
whether thera was substantial foundation for a forfaitura 

None had bean sncwn ia this casa. 

I will mention also the “Equities.” 

Termination of the lease in this casa will ba 
él aast<cus to tha parties in tha chain of title. Mrs. 
Grella will not only be able to negotiate a nora 
favorable lease with European American if sha chooses, 
but she woulc takes over a building which she did not 
erect, and which has a present value in excess of 
$2,909,000.00. 

Continuation of tha leasa inposas no ri3x on 
Grella. Her rent has been prapaid, and thera is avary 
indication that it will be paid without any cisk of 
Gefault into tha indefinite future. Har gquarral is rot 


with PDIC or with Laver, but with inflation. She is in 


i 
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much the same situation as tha plaintiff in Brabrad Co. v. 
United States Postal Service, 404 P. Supp. 692 (E.D.N.Y. 
1975), who sought relief from a long tera lease because 
inflation had diminished the value of the rental paymants 
during the intervening yaars. I denied relief thera, tco. 


Under some circumstances a federal couxt may 


refuse to enforce a forfeiture clause even in a situatica 


precisely within its terms, as in Queens Boulevard Wine 
& Liquor Corp. v. Blum, 503 F.24 202 (2a Cir. 1974) and 
In re Flestweod Motel Corn., 335 F.2d 857 (3d Cir. 1954). 
The extent of that rule need not be explorsad hers, since 
none of the events described in the forfeiture clause 
has taken place. 

Consequently it is CRDERED that ths plaintif<’s 
motion for summary judgment be granted without costs. 
Plaintifi should submit a proposed judgment cn three 
days" notice. 

“Phat /3 the end of the opinion. Kow, I would 
just like to add that one reason I asked counsel to be 
here this afternoon was not only to avoid the delay 
which would be involved in transcribing and revising my 
epinion, but to suggest that some adjustment c= the 
lease should be considered. It may be tco lata for Mra. 
Gralla to REra Gren the original laasa was uncorscion- 


abla, but a leusa covering a property for 100 years 
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without any readjustment of rent is cost unusual. There 
ave uncertainties still ahead in this casa, Gependizg 

on the success of an appeal from my erder grantiag 
summary judgment to the plaintiff, and on tha results. of 
a@ trial if the order is raversed. If Mr. Lever now owns 


the proparty individually without any obligation to 


public stockholders he need not be afraid to vary the 


tezms of a binding contract, and I hove that his counsal 
may sit down with Mrs. Grella's counsel and work out 
some early adjustzent of the fixed rent. It night be 
fair to provide some periodic reevaluations to giva haz 
a little more benefit from the land she contributed to 

- his enterprise than the Pranklin National Bank was 
willing to co in 1984. 


Of2 the recoré. 


ij ONITED STATES DISTRICT COURT 
! EASTERN DISTRICT OF NEW YORK 


PEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Bank, 


Plaintiff, 


-against- 


JEAN M. GRELLA, LAWRENCE LEVER, and 
LEVER HOLDING CORP., 


-e-ee oe eee 


ome oe oe 
- . —_— 


Pluintiff Federal Deposit Insurance torporation ("FDIC*) 


" a é . 2 a 
_" as veceiver of Franklin National Bank (“FNB") having moved for an | 


| order pursuant to Rule 56 of the Federal Rules of Civil Procedure |, 
idee summary judgment against defendant Jean M. Grella on its cialis ‘ 
| for a permanent injuaction against termir:: ‘on by defendant Grella 
\ of a lease dated April 4, 1961 entered into by defendant Grella 
H and PNB ("the Ground Lease"), and a hearing having been held on 
said motion before the Honorable Orrin G. Judd, United States 
i District Judge, and the Court having ordered that summary judgment 
_ be granted in favor of plaintiff on the grounds that none of the 
events described in the forfeiture clause of the Ground Lease has 
|| occurred, and the Court recognizing that there exist cross claims 
herein against defendant Grella and having determined that there 
! is no just reason for delay of entry of judgment on the complaint 
; and having expressly directed that final judgment be entered 
‘; thereon, it is hereby : 
ORDERED, ADJUDGFD AND DECREED that final judgment be 


. entered in favor of plaintiff without costs; and it is 
v 
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PURTHER ORDERED, ADJUDGED AND DECREED that defendant 
‘“Grella‘s notice dated Pebruary 3, 1975 purporting to terminate the 
|; Ground Lease is void and of no effect whatever; and it is 
" PURTHER ORDERED, ADJUDGED AND DECREED that the Ground 
| Lease is in full force and effect; and it is 
H] PURTHEP ORDERED, ADJUDGED AND DECREED that defendaat 
yerense, her agents, servants, employees, privies, successors, 
heeneees attorneys, all persons under their control, direction, — . 

: permission or license, and all persons in active concert and 


| participation with them or any of them, be and they are hereby 


| permanently enjoined from 


(a) terminating the Ground Lease on the basis 
that on October 8, 1974 the Comptroller of the 
Currency of the United States declared that FNB was 
insolvent and appointed FDIC as receiver of FNB; 

(b) re-entering the premises covered by 
the Ground Lease or any of the improvements 
constructed thereon and recovering possession 
thereof by any means whatsoever, including 
without limitation, summary proceedings, so 
long as the Ground Lease remains in full force, 2 
and effect; 

(c) taking any action inconsistent with 
the sights of FNB and its assigrees under the 
Ground Lease or a lease agreement whereby space 
in the building constructed on the parcel | 
covered by the Ground Lease was leased to 


@NB; 


(d) interfering in any way with European- 
American Bank & Trust Company's occupation and 
use of the branch office space as a licensee of 


PDIC as xveceiver of FNB. 


Dated: Brooklyn, New York 
July 2, 1976 
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Order To Show Cause And Temporary Restraining Order, 
dated February 24, 1975 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Bank, 


Plaintiff, 75 C. 
~against- 
GRDER TO SEOW 
JEAN M. GRELLA, LAWRENCE LEVER, and CAUSE AND 
RELIANCE FEDERAL SAVINGS AND LOAN TEMPORARY 


ASSOCIATION OF NEW YORK, RESTRAINING 


ORDER 
Defendants. 


Upon reading the complaint herein, the affidavit of 
Kalman A. Oravetz, and the exhibits submitted therewith, it is 
hereby 

ORDERED, that the defendants herein show cause before 
a Judge of this Court, in, Room ul e United States Courthouse, 
225 Cadman Plaza East, Brooklyn, New York, on the 27% day 
of February, 1975 at 2 o'clock®.M., or as soon thereafter 


as counsel can be heard, why a preliminary injunction pursuant 


to Rule 65 of the Rules of Civil Procedure for the United States 


‘District Courts should not issue herein enjoining the defendant 


Jean M. Grella (“Grella“), her agents, servants, employees, 
privies, successors, assigns, attorneys, all persons under their 
control, direction, vermission or license, and all persons in 
active concert and participation with them, pending the final 
hearino and determination of this action, from 
(a) terniinating the Lease entered into on April 4, 1961 
(the “Ground Lease“) between Grella and Franklin National 


Bank (“FNB“), formerly known as Franklin National Bank of 


Long Island , on the basis that on October 8, 1974 the 


# , A 
St i a NN I 
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Comptroller of the Currency of the United States declared 
that FNB was insolvent and appointed the Federal Devosit 
Insurance Corporation ("FDIC") as Receiver of FNB pursuant 
to 12 U.S.C. §§ 191 and 1821l(c); 

(b) re-entering the premises covered by the Ground 
Lease or any of the improvements constructed thereon 
and recovering possession thereof by any means what- 
soever, including without limitation, summary pro- 
ceedings, so long as the Ground Lease remains in 
full force and effect; 

(c) taking any action inconsistent with the 
tights of FNB and its assignees under the Ground 
Lease or a lease agreement whereby space in the 
building constructed on the parcel. covered by the 
Ground Lease. was leased to FNB;--: 

(d) interfering in any way with Plaintiff's 
assignment of FNB's lease of the branch office 


Space to European-American Bank & Trust Company 


(“EAB") as agreed to by EAB and Lawrence Lever; 


and 
(e@) providing such other, further and different 
relief as to the Court may seem just and vroper; 
’ -and 
| It appears to the Court that in the absence of + beno= 
Scary restraining order vlaintiff will be irreparably injured - 
by defendant Grella's termination of the Ground Lease, reentering 
the premises, or any of the improvements constructed thereon and 
recovering possession of them by any means whatsoever, by her 
taking any action inconsistent with the rights of FNB and its 
assignees und«r the Ground Lease or a lease agreement whereby 


space in the building constructed on the parcel covered by the 
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| 
ierexse Lease was leased to FNB, and by her interfering in any 


way with plaintiff's assignment of FNB's lease of the branch 
office space to EAB as agreed to by EAB and Lawrence Lever. , 
A money judgment based upon such conduct by defendant Grella 
will constitute a wholly inadequate remedy. 
Plaintiff has given notice to defendants of its 
application for a temporary restraining order, and 
es Plaintiff, being exempt from the requirement of 
posting security by virtue of 28 U.S.C... § 2408, it is 
ORDERED that defendant Grella, her agents, servants, 
employees, privies, successors, assigns, attorneys, all persons-- 
under their control, direction, permission or license, and 
all persons in active concert and pacticipation with them or 
any of them, be and they are hereby restrained from 
(a). terminating the Ground. Lease- on the basis... 
that on October 8, 1974 the. Comptroller -of the. 
Currency of the United States declared that FNB 
was insolvent and appointed the FDIC as Receiver 
of FNB; 
(b) reentering the premises covered by the Ground 
Lease or any -of the improvements constructed thereon 
and recovering possession thereof by any means what- 
soever, including without limitation, summary pro- 
ceedings, so long as the Ground Lease remains in 
full force and effect; 
(c) taking any action inconsistent with the 
rights of FNB and its assignees under the Ground 
Lease or a lease agreement whereby space in the 
building constructed on the parcel covered by the 


Ground Lease was leased to FNB; 


(d) interfering in any way with eiaaciere 
assignment of FNB's lease of the branch office 
Space to European-American Bank & Trust Company 
(“EAB”) as agreed to by EAB and Lawrence Lever, 
and providin, such other, further and different 
relief as to the Court may seem just and proper; 
and it is further 
ORDERED that this order shall expire within /O days 
afcer entry unless within such time the order for qood cause 
shown is extended for a longer period; and it i: further 
ORDERED that service of this order t= .4ow cause 
together with a copy of the papers submitte3 *> support herecf 
on or before Fitna) 2t , 1975, at jase lock. ™M., be 
deemed sufficient service. 
Dated: ~ Brookiyn,- New: York: - : 


‘ Febcuary.2). 1975 ° 
at .6™ o'clock @.s. 


LS/ ORRIN G. Suop 
ited States District Judge 


Affidavit of Kalman A. Oravetz In Support of Application 
For Temporary Restraining Order and Preliminary Injunction 
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i FEDERAL DEPOSIT INSURANCE CORPORATION, : 75 C. 

ios Receiver of Franklin National Bank, s 

| Plaintiff, AFFIDAVIT IN 
SUPPORT OF 

-against- APPLICATION - 

FOR TEMPORARY 

JEAN M. GRELLA, LAWRENCE LEVER, and RESTRAINING 

| RELIANCE FEDERAL SAVINGS AND LOAN ORDER AND 

ASSOCIATION OF NEW YORK, PRELIMINARY 
INJUNCTION 

Defendants. 


STATE OF NEW YORK 


) 
: ss. 
) 


COUNTY OF NEW YORK 


KALMAN A. ORAVETZ, being duly sworn, deposes and says: 

1. Iama eiaber of the firm of Hughes Hubbard & Reed, 
attorneys for the plaintiff herein, am a member of the bar of 
this Court, and am familiar with the facts and proceedings here- 
in. 

2. This action involves a lease on certain unimproved 
land entered into in 1961 between defendant Jean M. Grella 
(“Grella“), the owner of the fee, and Franklin National Bank 
(“FNB“), then known as Franklin National Bank of Long Island (the 
“Ground Lease“). Subsequent to 1961, a six-story office building 
was constructed on the land by mesne assignees of the Ground Lease 
FNB is the lessee of branch banking space in the building. 

I make this affidavit in support of the application of plaintiff 
Federal Deposit Insurance Corporation ("FDIC") as Receiver of 
FNB, for a temporary restraining order and preliminary injunc- 
tion enjoining Grella from terminating the Ground Lease pending 


[Lene final hearing and determination of this action. 


| The Parties A 
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| 3. FDIC is an agency of the United States Government 

| organized and existing under and by virtue of an act of Congress 

| (12 U.S.C. §§ 1811-1831). On information and belief, FDIC is the 
federal supervisory agency for more than 8700 financial institu- 
tions; it insures depositors in virtually all commercial banks and 
approximately two-thirds of the mutual savings banks in the United 
States, and each depositor is insured on the aggregate of all de- 
posits held in the same right and capacity up to a present statu- 
tory maximum of $40,000. FDIC is also authorized to act as re- 
ceiver of any insured bank. 

4. On October 8, 1974, pursuant to 12 U.S.C. §§ 191 
and 182l1(c), FDIC was appointed receiver of FNB by the Comptroller 
of the Currency of the United States. As Receiver FDIC has exclu 
sive dominion and control of the assets of FNB. 

5. On information and belief, defendant Grella is a 
resident of Nassau County residing at 20 Wendell Street, Hempstead|, 
Long Island, New York; Grella is, and has been since April 4, 1961l, 
the owner of the land covered by the Ground Lease. 

6. On information and belief, defendant Lawrence Lever, 
("Lever") is a resident of Nassau County, New York residing at 
Cedar Swamp Road, Glen Head, Long Island, New York; Lever was the 
sole stockholder of Mineola Office Building, Inc. (“MOB“), and 
Woodmere Knolls, Inc. (“Woodmere”), both of which are mesne as- 
signees of the Ground Lease. On information and belief, defendant 
Reliance Federal Savings and Loan Association of New York (“Reli- 
ance") is a savings and loan association organized under the laws 
of the United States of America with principal offices at 89-61 
162nd Street, Jamaica, New York; Reliance is successor in interest 


to Queens Savings and Loan Association (“Queens S&L"). Lever and 
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(we? 
‘peetecenes have been made nominal defendants herein because they 


| have interests in the subject matter of the action. 
|zhe Leases 
7. By the Ground Lease dated April 4, 1961, a copy of 
which is attached to the Complaint as Exhibit A, Grella leased 
to FNB a parcel of land in Mineola, Long Island, New York, 
located on the north side of Old Country Road between Willis 
Avenue and Roslyn Road (the “Ground"), for a period to 
expire on February 28, 1981, but giving the tenant the option 
to renew for up to four additional twenty-year periods. 
8. On information and belief, on or about November 
1, 1962, FNB and Lever entered into an agreement whereby FNB 
agreed to sublease the Ground to Lever, who was to construct 
an office building thereon, and Lever agreed to lease space 
in the proposed building to FNB for use as a branch office. 
A copy cf the agreement is attached hereto as Exhibit l. 
9. On information and belief, in order to build 
the contemplated office building, Lever .equired a zoning 
| variance; Grella joined with Lever in making an application 
i for such a variance in 1963, and the application was granted. 
-10. On information and belief, on December 9, 1963, 
Lever assigned his contract with FNB to MOB; FNB then sub- 
leased the Ground *o MOB, and MOB subleased to FNB branch 
office space in the building to be constructed on the Ground. 
A copy of these agreements is attached hereto as Exhibit 2. 
On information and belief, the office building (“Lever's 
Building") was completed in 1965, and FNB subsequently occupied 
the branch office space subleased to it. 
ll. On information and belief, on or about December 


28, 1964, FNB and MOB entered into an agreement pursuant to 
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} hich MOB would surrender to FNB its sublease of the Ground, 


| 
| 


NB would assign the Ground Lease to MOB and MOB's sublease 


lof branch office space to FNB would continue. A copy of this 


| greement is attached hereto as Exhibit 3. The assignment 
of the Ground Lease by FNB to MOB was recorded in the office 
lof the County Clerk for Nassau County. 
12. On information and belief, on or about January 
7, 1965, MOB assigned the Ground Lease to Woodmere, and Wood- 
mere in turn assigned the Ground Lease to Queens  ‘%L as col- 
ateral for certain loans. Each of the assignment: vas 
recorded in the office of the County Clerk for Nassau County. 
13. Or information and belief, by communications 
dated January 7, 1965, Woodmere: 
(a) notified Grella of the assignment of 
the Ground Lease to MOB, and of the assignments of 
the Ground Lease from MOB to Woodmere and from 
Woodmere to Queens S&L; 
(b) notified Grella that notices and 
communications should be sent to Queens S&L 
at 89-61 162nd Street, Jamaica, New York; and 
“(e) delivered to Grella a signed declar- 
ation that Woodmere was exercising its first 
two renewal options as Tenant under paragraph 
17 of the Ground Lease, thereby extending the 
term of the Ground Lease to February 28, 2021. 

14. On information and belief, on August 25, 1965 
oodmere assigned the Ground Lease to Lever, subject to its 
prior assignment of the Ground Lease to Queens S&L, and said 

assignment to Lever, a copy of which is attached hereto as 
Exhibit 4, was recorded in the office of the County Clerk for 


Nassau County. 
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15. On information and belief, at all times rel_vant 
[herein FNB and/or its assignee and/or subsequent assignees of 

I the Ground Lease have fully complied with the terms, covenants 
land conditions contained in the Ground Lease, and all payments 
lof rent have been timely made in full. 

FDIC's Acts as Receiver of FNB 

16. On October 8, 1974 the Comptroller of the Cur- 
rency of the United States declared FNB insolvent and, pursuant 
to 12 U.S.C. § 1821(c), appointed FDIC receiver of FNB. As 
Receiver, FDIC entered into a Purchase and Assumption Agreement 
whereby it sold cer-ain of FNB's assets and transferred certain 
of FNB‘'s liabilities to European-American Bank & Trust Company 
(*EAB"). This transacticn was approved by this Court in an 
order signed by Judge Orrin Judd dated October 8, 1974. 

17. Immediately after this Court approved the purchase 
and assumption transaction referred to in paragraph 16 above, 
EAB entered into the leased branch office in Lever's Building 
as licensee of the Receiver and since that time has been provid- 
ing to FNB depositors and to the community the banking services 
formerly provided by FNB. 

18. EAB has asked the Receiver to assign FNB's sub- 
lease on the branch office space in Lever's Building to EAB, 
and has advised the Receiver that in accordance with the Purchase 
and Assumption Agreement it will buy from the Receiver at 


appraised value certain improvements and personalty located 


as 
in the branch office. Lever has indicated that he will consent 


to the requested assignment. 
19. Since October 8, 1974, the Receiver has made pay- 
ments to Lever with respect to the leased branch office occupied 


by EAB. On information and belief, Lever has continued to mare 
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rent payments to Grella under the Ground Lease; in January 1975 
Lever prepaid, and Grel’a accepted, the annual rent of $21,000 
due under the Ground Lease or March 1, 1975 for the year ending 
February 29, 1976. 

}Grella‘'s Purported Termination of the Ground Lease 

| 20. On information and belief, Grella mailed a notice 
laated February 3, 1975 to FNB, in care of FDIC as Receiver in 

| Washington D.C., and to MOB, Woodmere, Reliance and Lever, pur- 


| porting to terminate the Ground Lease as of February ll, 1975, 


| claiming that the insolvency of FNB declared on October 8, 1974 


| constituted a default under Paragraph 10 of the Ground Lease. 
HA copy of this notice is annexed as Exhibit B to the complaint. 
21. t‘Lla's notice of termination was wrongful 
| because none of .ne events or conditions required by Paragraph 
10 cf the Ground Lease has occurred. Neither FNB nor the 
present tenant in possession has filed a petition in bankruptcy 
or arrangement, nor had s « a petition filed against it, nor 
jjbeen adjudicated a bankrupt. nor made an assignment for the 
benefit of creditors, nor taken advantage of any insolvency 
act. Paragraph 10 does not by its terms apply to the events 
which took place with respect to FNB. 
Irreparable Injury and the Balance of Hardships 
22. There are many interests that will be irre- 
parably injured if Grella is allowed to effectuate her wrongful 
termination of the Ground Lease: the ability of FDIC to dis- 
charge its official functions will be impaired; the public 
interest will be disserved as a result of the impairment of 
FDIC's decreased effectiveness; wien teceivecehio estate 
will suffer substantial injury; EAB will be impeded in its 
effort to establish itself as a viable Long Island Bank; and 
Lever will lose his building.. Most important from FDIC's 
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} point of view are the impairment of its own effectiveness as an 
= of the Government and the injury to the Lic. 

23. FDIC is empowered by 12 U.S.C. § 1823(e) to enter 
into puchase and as>mption transactions, such as that with EAS, 
in which a healthy bank purchases assets of a closed bank, assumes 
some of its liabilities, and reopens the branches of the closed 
bank, preferably without interruption of service. FDIC is author- 
ized to effectuate such transactions if it judges that they will 


| reduce the risk or avert a threatened loss to the FDIC ceposit in- 


‘obviously it is deprived of an authorized means of avoiding or 
reducing vast inroads into its financial resources. 

24. Further, the public has an interest, both short- 
term and long-term; in FDIC's having recourse to purchase and 
assumption transactions. If no bank were willing to enter into 
such a transaction, the most immediate ‘mpact on the public 
would be that the insolvent bank would be closed, insured depo- 
sitors would be required to vait the necessary weeks until FDIC 
as insurer could gear up to pay them their insured amounts, un- 
insured depositors might never be paid in full, and millions of 
dollars of checks in the process of collection would be returned 
unpaid. In the long run, whole communities would suffer because 


if each time a bank closes no new bank is willing to take its 


[surance fund. If FDIC is not ab’e to effect such transactions, 
¥ 


place, there will be an increase of concentration in the banking 
industry. As a result of the Purchase and Assumption transaction r 
with EAB, FNB was replaced on Long island by a new, fir.ancially 
healthy bank, and without so much as an hour's interruption in 
service. 

25. If, however, landlords such as Grella are per- 


] mitted to terminate leases and evict purchasing banks from the 
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le ised premises at will, without there having occurred an event 
of default as required by the lease, the willingness of sound 
banking institutions to enter into purchase and assumption 
transactions and continue business at the insolvent bank's 
premises must obviously decrease. 

26. Grella, on the other hand, will suffer no dis- 
cernable injury from the staying of her exercise of her claimed 
right of termination. She is in nu danger of losing the income 
she is entitled to under the Ground Lease. On information and 
belief, there has never been any interruption in payment of 
rent to her by Lever or his affiliates; and indeed, Grella has 
recently accepted an advance rent payment from Lever for the year 
to end February 29, 1976. Finally, if there were any default in 
payments f€ rent under the Ground Lease, the presence of Lever's 
Building, which Grella can reposses if and when there is a de- | 
fault is more than adequate security. Clearly in the circumstan— 
ces of this case Grella should not be allowed to terminate the 
Ground Lease unless and until her right to do so here is 
| established. 

Reason For Order to Show Cause 

27. FDIC makes this motion by order to show cause 
in order to apply for a temporary restraining order, which may 
be essential to prevent unwerranted eviction from the Ground. 

28. No previous application has been made for the 


relief requested herein. 


WHEREFORE, plaintiff respectfully prays that an order 


be entered granting the requested preliminary injunctive relief. 


Nos om 
= ‘ Qk at une a 


Sworn to before me this 


2list day of February, 1975 


Wiethemirecageas 
Notary Pu 
+ BEPMO B. wat aGx 
cana =P Mae 


=Exhibit 2 Annexed to Affidavit of Kalman A. Oravetz 
(Assignment and Subleases dated December 9, 1963) 
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STAT: OF MEW YORK ) eee 
; 3 o3 ae a | 
COUNTY OF NASSAU ) Ae 417 


Cn the 9th day of Decezter, 1933, beforo m 
personally cama LAGRENCE LEVER to mo known to be tho in2ividr 
describsd ia and who exocutad the fcrogoing iastrumont, asd 
acknowledged that ha executed the sar 


STATE OF KEW YORK) or 
: 88: 3 
COUNTY oF NASSAU) 7 rT 


On the 9th day of December,1953, bofore rm per 
gonnlly came LawaiicS LEVca to me known, who, boing by m3 
Guly csvorn, cid Gopose and say taat ko resiidss at Ho. id 
Atiinsoa so2d, 2oci:ville Centre, isw York; tx=t ha in tao . 
Presicest of MIisOLA CEFICS BUILOIZ2G INC., ths corporation - 
Gescrived in asi which exscuteal the foregoing tastrurent; 
that he kaows tie s2al of said corporation; trat the cscl 
affioed to said instrureut is such corpcrate snal; that it 
was so affixed by crdor of the Board of Dirsctcrs of said 
pep gaa ana tuat ae signod his 2gito by lite 
. order. ae 


KNOY ALL MEN BY TUESE PRESENTS, that I, LAYNECE 
LEVER of 99 West Eawthorne Avenue, Valley Stream, Xow York, 
hsreinsftor called the “Assignor", for walue received, do 
hereby assign, transfor and set over unto MINEOLA OFFICE 
BUILDING INC., © wow York corporation hav-og its offico, and 
principal piace of business at 99 fest Enythorae Averue, 
Valley Stream, Mew York, horeinaftor called the "Acsigrov", 
the following contract and all of tho Assignor’s risht, tit? 
and intorest therein: Contract dated November Ist, 1952 
between The Franklin National Pank of Loug Island 25 Soller, 
and Lavrence Lever ss Purchaser, and the Assignor doos sore 
by direct the eaid Selier to make, execute end celiver to & 4 
said Assignee the Prinary Sub-Leaso, the Secondary Sub-Leau: 
and the Deed referred to in said contract, together with 33) 
relatod parors. i te a ca 

And the Assignee does” horeby asguss the perfor=asce 
. of all the terzs and conditions of said contract. 

IN WITSISS FIURECT, this Assignment and Assunstion 
Agresnont has veen executed by the Assignor and Assiczse 
. this oth day of cecenber, 1 | 
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MENCRANDUM OF LEASE pursuant to Section 291-C of t29 


TUG FRANKLIN NATICNAL SAVK fe 
Real Property Law of the State of New York, botwoen -Fis 


FRANKLIN NATICHAL BANK 6F-bONG-EShtiD, a National Bankin: 
Corporation with an office at No. 925 Hempstead Tarnpiko, 
Franklin Square, New York, as Lessor, and MINEOLA OFFIC: 
BUILDING I:IC,, a Mow York corporation with office at No. 99 
Kest Hawthorne Avenue, Valley Stream, Nassau County, ew Yor 
as Lessee. | 


Name of Lessor: Ti FRANKLIN NATIONAL BANK 6F—b¢=e-iGisjS, 
& National Banking Corporation. 


| Address of Lessor: 925 Hsmpstead Turnpike, Franklin Square, 
New York. ‘ , 


Name of Lessee: XIMOLA OFFICE BUILDING INC., a New York 
Corporation. 


Address of Lessee: 99 West Hawthorne Avenue, Valloy Stroan, 
sew York. : 


Date of Execution of lease: The 9th day of recomber, 12953 


Lescrivtion of Leased Premises ‘in the Form Lescribed in tia 
Lesso: 


ALL that certaih plot, piece or parcel of land, 
situate, lying and beias in the Incorporated Villace 
of Minoola, Town of North Lompstesd, County of Nasccu 
and State of Now York, known and designated as Part 
of Lot itimbors 4, 5, 6, 7, and all of 14, 15, 16 <n4 
17 on a certain uep entitled, "3p of Property belong- 
ing to Zastman & Hicks, situate at Mineola, Long Is- 
land, Yabruary 26, 1887 by Villiam =. Hawxhurst, Sur- 
veyor,” and filod in the Cffice of the Clerk of tke 
County of Queens on July 20, 1887 as Map No. 355, 

and filed in tho Office of the Clerk ot tae County 

of Nassau as iap Mo. 120, Case No. 1196, bounded and 
described as follows: 


DEGINTINS at a point on the new Northerly side of 
Old Country Eoed distant 149.43 feet testeriy frou 
the corner forced by the intersection of tho new 

- Northorly side of Old Country Road with the “ester- 
ly sida of Roslyn Road (Albe. “son Avenue); RUWIING 
THENCE Northorly on a lice which forms an intsrior 
angle with tho asy Northerly sica of Old Country 
Road of 9 dosress 29 minutes 54 soconcs a distance 
of 197.90 fcot to the Southerly side of Third Street; 
TICNCE Costorly aleag the Southerly side of Third 
Street 200 fcet; T=<=NCS Soutkorly on a line which 
forus az interior angle of SO cocrees with tho Ecuti- 
erly side of Txird Strost 196.16 feet to ths cov 
Morthorly side of Old Country Load; TECHTE RUINICS 
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are ee ee hay 55, 
Easterly along the new Northerly side of Old Country 
Road, 200.01 foct to the point or place of BEGINNING. 


| torn of Lorso: Yor a torn of sovoateen (17) years, tro (2) 
moatss and nineteen (19) days, the dato of tho 
commencement of such term being the 9th day of 
Locsuber, 1553 and the dete of termination of such 
tera being the 27th day of Fotruary, 19381. 


] Right of Extension cr Renewal: The Lossne shall hevo four 

2) 8O)GFt.6S Tagbes Of ronowal, ouch reasvel to ba 

| for a torn of twonty (20) years to be exarcisad by 
the Lesse »; gorvicy notice in writiny oa tae 
Lsesor at least nine (9) months before the oxpira- 
tion of ths previous torn. Lessor &gre3s upon TSo~ 
ceipt of such notice from the Lossse to serve a 
notice in writing oa tho holder of the cajor loase 
datod April 4, 1931, a ienorancum cf which was re- 
cordsd in tho Nasssu County Clorsx's wifice oa april 
27, 1961 in Liber 6850 of Convoyances fago <uz, 
within thirty (30) cays aiter the receipt of cuch 
notice from Lessse exercising the right of the 
Lessor herein as the iassee uncer such major lease 

, &8 to the right of roaewal. 


| Right to ‘ortgace Leass: As to lecse dated the 9th day of 

| Locemuer, iJu3, the Lossee sholl heve the risat to 
mortgage such loase. fuch mortza,9 may, 2% Losses '|s 
option, cover tha donised prem.sos alone or with © 
other real rcroverty iu tas vicinity thereof cr oa 
tho opposite side of any stroct. In cousgiruatioa 
of such authority Lossor shaii execute say corti- 
ficate of such authority as to the sama that sho 
Lessee may request. ‘ha Lessor acrees to 9a3c1%9 
or join with tke Lessse ia tho execution of any 
papors waic: aay mortysi;se may reasonably recuir3 
of the Legcur and which ars normally and cistouar- 
ily required by.the londiay institution in loaas 
of such typo, without cost to tha Lessor 3xcoDt 
that the Lessor shall not bs required to join ia tic 
bond oy mortyagear Jay svbPerdinaten . 


Picht of émzicnnent of 19650: the Lesse3 shall have the rizit 
to aSbayzo wiaS iet=co to an iudividual or ccorvoratiqa 
or to more tuan oue iudividual or corporatioa, 
However, upva tha neiliay by registered or certi- 
Zied mail of the duplicate original of such fo3ica 
moat in tritis,; to tesaur and if the sano ce cccor 
paniod by an assumption sgrescont executed vy Such 
Assizgues wharein suc .sSigned as3sun325 ths posciorn 
ance of all tio terms and contitions of tus i%es5 
and of any sub-lesse by the Lessee therein ty tx 
Lessor  <u0rein, both in due forn for recording, 
the iecsee tierein suali, ipso factcr, 03 rolsesod 
and raliovai fron all furthor liability usd3> caid 
lense auc uazer said‘sub-leaso. The. issipya22 in sic 
assigauout weed uot crssna tks porsoriunscs @2 #i2 
ths torns aa’ coaditiors of tuo suv-leaso this wry 
eutored ints between tL.icba OFFICE BULL. 1.e., 
as Landlord, sad 2ic) FV AGMuIN AnTIIdaL Bid os 
LouG ISLs iu, au Toamat, coacsraiuy a postion of 
the builéiu,; called for taerovy. In tio event ar 
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assignee does not assume the performance of all ¢h 
terms aad conditions of caid lenss and of any sub- 
lease bythe Lessse therein to tho Lessor therein, 
the liability of tho last assignos who may havo 
assuned such porforzansce shall contiaue and rousin 
unaffected by such assignmont until there be aa 
assignee who siiall assumo such periormance. 


; IN WITNESS WHERSOF, the parties hereto havo >ca-~- 
} poctively executed this eccene of Lense this 9th day 
| of Decenber, » 1363. 


| dB FRANKLIN NATIONAL BANE 
Or Balen} bak? — 


STATS OF NEW YORK ye 
COUNTY OF massiu ) 


On thes Sth cCsy of Deconder, 19563, hofcre.r2 
mally care Jon SAPLK to ms kavva, who 
ing by mo culy evwerr, ¢id depore and say that he residus at 
We. 196-18 YS Hoan, FiXsMMe Ge YORK; 
that te is _he Vice-Paesmevt Cf Ses TRANELIN MUuTICN 
===, tio corporation descr: Sod ia sad waich 
caaguted tas Yoregoing instrument; that ho i:nows tae c72k 
of suia corporsiion; that the soa nffizeu to said iis wwicw: 
is such corporate goal; that tt ws so eiftisnd by oruas os 
the Seerd of Directora of said ccrperatioa, and tust ha aig 
his uszo theroto nd lixa oder. 


STATE CF MV YORE en 
3 es 
COUNTY OF NASSAU ) 


Cn the Sth $=<day of Leconber, 1953, before ro 
personally cane LNZSNCE LEVER to co known, vac, bias Dy me 
@uly sworn, did descce and say that ba resides at wo. 1° 
Atkinson Noad, Rockville Cantre, New Yor’; taat ha is t2> 
President of RIcMCLA CTFICS SUZLDING INC., ti corrosatio: 
Cescribed in anti thich exocuted tas Zoresoing instev—ant; 
that ke :mors the seal of said corseratioa; that the esl 
affixed to said instrucont is such ccrporato coal; t22% it 
was Go aizized hy order of ths Board of Sirecters of crid 
ese coal area and that he signed his nase tkoreto by 11:3 
order. ; ; 


| THE-FRANKLIN NATIONAL BANK 
QP~HONG—ZSLAND, : 


| 


-withe- . 


| MINROLA OFFICE BIILDING INC. 
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Lesseo 
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Wotrr & Dramonpd 
Counsstons at Law 
900-16 Janatca Avanus 
Janaica 22, N.Y. 
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Aire@ 
Conditioning 
ard Cooling 


RIDER attached to and forming part of 
Lease r=tzoen NIECLA CSTICS BUILDING 
IXC., £5 Lon‘lerd and TS FRANKLIN 
NATIONAL BANK Gs as as Tenant, 
datod tha Gis day of December, 1963, 


Aaa NTS nesta 


The Landlord wi 
which the donised 


the premises closed, Exbject always to 
physical, mechanical and 

control of the Landlord, 

Shall not be linhble in 


careless oreration by tke 
@upicysss, licorsees or 
repaired by tka Landlord exponze of tha Tenant, 
Any such exrense shall constitute acditional ront, (Contizusd, 
in paragraph "62" hereof) ; 


erm loyees, 
Shall forthwith at Tenant's ogn expo 
to good working conditions 


79 . 
tae State or City 
calansos, secizica=| _ 
tioas or additioual sprinkler bozcs or ethor 


Electricity 
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equipment, b> mado or suppliod by roacosn of Tonant's busizcts, 
or tho lccaotion of rartitions, trade <intures, cr other conr 
tanta of ths domisad promieeo, or 1% any such chan-os, mo-li+ 
fications, altorations, additicxsli srrinsler hens or oti=r| 
egipssat, boccens necossary to prevent tio immosition cz a | 
poralty cr clarge against tha £111 allocancs for a orsin:lor 
Gystem in tha fire insuranca rate as xi:.od by Gald Bxezan-2 
cr by azy Fire Iasuranco Comveany, Tenant shail, at Toasat's!| 
@zfonse, prcaptly make and eunriy sucs changes, nmcdizisnsiczs, 
altoratices, acditiounl sprinuier heads or other cculisn3as. | 
Ta the oveat Landlord installs a sprinter systom in tho ca+ 
mised promises Tenaut shall pay to Lanulerd as aivtiitionn 
rent, on tio first day of each month curing tha torm of this 
tease in advance, .0115S as tie Tenant's vortion cz tho iro] 


«tract prico icr sprivu:ior supervisory co:*1ics of tie entire 


building of waick tho cemised premises xorms a part. 


40. fhould the tora "Torant” as used in this lesse, | 
refer to more than ons parson, any notics, bill c> Statorans 
Givoa cr cont &2 atcroyaid to aay one o2 Guch rorsens sz2zll 
be dsensd to have beon duly given or sont to the Tonast. 


41. ‘Tho parties herein a-ree that ro broker broucht 
abcut or kad any conxsction with the precuring, execution | 
and delivery of this loase. 


42. Tonant shall recuire all of its personnol to nari: | 
their vshiclos only in creas from tice to time cesinnatad by 
the Landlord cs tha oraas for cuck parking wnica shall to | 
@ither neer tho building of which the comisod premises 2orn3 
Q past or in tha samo blicck or. in any adjacent blcesk, tho 
Londalord reSosving tho right 2t all tices to reei2sisn=to 
such areas. Tenant and any assicnse cr cub-tensat, Fichia 
Zive (5) cays upon written comand by tis Landicrd, snall | 
furnish Landlord, or ita authcriced asext with State auteno+ 
bilo licers3 camber assigned to its automobile cz axteoucpiias 
and the autcnobiles oZ7 all of its ezployces enmplezed in 23 
prenises. Tonant, its assignse and sub-terants cnall rot az 
Q@oy tine fark any treuck3 or any colivory vyonicles in tis 
parking aroas. ‘The siza of tho aren or areas to bo allocat+ 
ed by the Laadlord for the uca of its Tenant. Miall be cuca} 
as the Landiord skall in Lasdlord’s cyn judpazs. dotoraina | 
and shall bo fcr ten (10) plessure-car autcuobiles. 


43. <All vork that tke Tosant deoas or shall co in ‘*h>. 
Gexised premises shell be done with union labor acd matesieis 
enly, end G:all at all tizos conyorm to tis staniards c2 tr 


| Dudlding aad saall ccnviy with ali rules acd romulatiozs cz | 


tha minicisal cuthoritios havin: juricciction tucrcoz, aad | 
Ghall bo fzce of all rockanic's lions and all conditional 
bills of salo,. 


44. Ulectsic current reaqifred in conjuncticn with 
elovatcors, co=mon stairways and cormon Lalis e211 to iande 


_terd's oblignticon. T:nant nhahl, at Tosant’s ova exro.c, 


furnich all other electric curront including but not lisited 
to current for aireconuitionicy systea, 23 the Trnant may 
require in tho donicad promises for tho curposzs fcr ssich 
tio premices aro lesicd and t29 cost ox installation cr sny7 | 


' goter cr rotcrs in concaction trorewith. The Tenant ci:21), | 


at its own cest acd e:canse Sesaly eiectric Iigat bulbs eo! 
flucrescent tubes ar: any roplacozents thoreof., Ted Lo.ilerd 
Gaal havo no repponsibility fcr failuro to cupply tho Oiscirt 


Provisions 
Against 
OfZ-Sat or 
Counterclain 


Requiress 


for i-cdi 
caticas io 
Be In iz 


£4 


| 


Escalater | 
Clause 


t 
ry 


i 


ld 


wy / 


F 
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currest .rst above mnntioned 
Stritos, rovairs, sltorations 
tks Zailure cf the puviie util 
te tho Landlord or fcr any cau 
sonable control, or by 

stato, county or runici 
obligation to Zurnich 


th2 vwonisud 


Landlord acreas 

48. It 15 expressly understocd and agreed by and we 
the parties hcreto that tke Tenant borein 6E211 not bo entitl- 
ed to an7 abstozent of ront or rental value or diniautica of 
vent in any dispessess Proceedings for tho non-payment of i 
rent by roesoa cf any breach by t29 Lacdlord of any covensnt's 
Gontaizad in tais loaze on its part to be rergormed, and ia | 
any dicnessass rrocesdings for non-payment of rent the Tonagt 
Shall rot have the richt of set-off by way of danaeres, ro- 
coun=ent or counter=cisin in dz=as9s whick ths Tosant may | 
kava sustaiced by reason of tho Landlord's failure to perzern 
any cf tha torns, covozants and coziitions containsd in this 
lease on its part to ba performed, but the said Tenent #:aill 
be releratad to an indovoncont ection for canages, 2nd suck | 
indoapercont action shall not at ary tine be joined or corrolie 
dated with any action for dispossess or for noo-payxont or 
rent. 


46. The Tonant shali 
teat and clean condition, 
shall return ths sare bro 
conditicn as reascazbdlo 


ty poiicy in $500,909 
to.personal injuries or daath and 

00 a3 to promrty Ga=2z7e0 and covering the lessad 
prezisss. Th? insured under said policy =<ayz 69 tka Lendlerd 
as weil as tks Terent horein as thoir resn2stive intoro sts 
may arvear. Ihe orisinal cr a cortificata thoreo? aus all 
renszal policies or cortificates thoreo? evicaacins such ind 
surance, shall be copcsited with tho Landlord, it beiaz undsre 
Stacd that each such ronowal policy cr cnrtizicato tiores? 
Bull bo so coscsitod at losst tea (10) cs7s nrior to ths 
expiration of ti:a iusuraace which it i3 to Feplscs and/cr 
rons?v and in dsfsult thereof the Landlord may ovtaas cuch in 
Suranco and collect tha promiun tisregon ag additional rout. 


43. This loace shall not bs modified in any mensor 
whatsoaver, except by an instrunont in rritizs sicusd by the 
Laadlerd aad Tiacats cad: tiis losse evidoscos tava cutire 
Scres=cnt of the perties koroto. 


49. (a) for the purpoge of this Article "43" ths tern 
“lease year" chall nossa tho periug of tvelva nontas cr i:.35 
Comancins wits tho tara cucconcu:ont date and onuing t!!> ine 
levings scescsar 31st, cach cucceizive Feviod of tusivea Konig 
thersaftsr curing tho torn, aad tho final paried of tzaave 


moat.3 or lecs cummuciag wiih Jauary ict isediately pro- 


. 
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() In the ovant that the real estate taxes nay- 
ablo with rocpsct to tho building and the land 0a Which it 
4s located, and os asy auxiliasy parking area, for any tax 
year in which this leasa chall ba in effect shall bo coat 
than the anount of such taxes duo ard payable on tha first 
aunivorsary dato of the date of tae issuance of thy Cortie 
ficato of Cccunancy (tae a doing tcroine 
after roforrea to as whethor by roayon of an 
tho aesosred valuation 
t or inpnsitioa of any 

tax on xeal estate ag such, not nov levied, assoasod cy in} 
42 pay to Landl 


(c) Tonant shall also 

thirty (30) days after 

and as additiczal rent h tis gaz 

shall be so payable, eCt1SS of any eszes 

ment or install2-ent bettornents or ine 

provements which build 

ins and which is 

Landiord skall ta aay 

statute or ordi oe 

21 be oblisatod to 

tallnents o2 any cu 
Payable curins tks 


yoar (or curirz 
joss than twelve 
than tio 
' datesic2 cittar. ci) hich.that.- Hy 
shail. y ‘ the an eal EhTnin DCA Eeaisl acAnbilZ~-Odedmnirpotig |:. 
Salandte ge nser atscraiam tho, nase commanssaant css, 
Tenant shail rey to Lanclerd as acuitioral roat fer tie 
lease yoor in ¢« 
BO=t succandin: 
of tha incrorce, “on= 
.Oratias expecsrs" jn 


y and liasility 
ntonanes, builidiar ard elesaisy 
Cleanics, sinvow Cleanic::, Ros: 2 lo 
f the rosilar rates ereseribed uy 
taw Yori, Ince, cervice contracts 
°aters, tolirtone, telesresh, Btatlosory, 
ther exrensss paid ia conascticn witu 
Frenises rrogerly chersesblo BSRiss 
# eslenicr yoar the year in uhich the building shell first 
Se opscting 2s cagietl 
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income. ~.ndlord, upon vritton deza_. by Tenant therefor 

but not connor than ninsty (20) d27a aftor th espirenc.30a 

of & 10453 yoor, Skall ¢urnish Tonant vita a CULuAry CCOcAcu 
of cuch oferstiag oxponses for such lonss year i2 there santl 
occur tacroin an incrossa in operating expouses as azvoranaid. 


(0) If the first or tho final loasa years chall 
contain lesa than tzelve (12) conths, the additional rant 
payable unuor this Article "49" for euch cose soars curnll 
bo pro-raieg. ‘enrat’s oblircrtion to rey aucitionsl reat 
for tho final lezso yenr shall survive tie expiration of 
torm of this leaso. 


Non-Chiircatida 50. Landlerd shall be under no obligation to cloas 

of Landicrd windows, to dust or to othervise clean tha dewired Feenicses 

es to Clsan-|} or to ramove aay wastes therefrea, or to vax any Zlocsrs. 

ing tervicnas 

51. Tanant asrees to keon tho window silis in tho 

Non- . @onised pronisas tree of any a>ticlos, ond furtier asrens 
Obstruction not to pisco anything on ths Zlocr o2 said frecis2s vwaica 
of tindow Wall oustruct the cleaning of the windors from tie intarice 
Silis of the ofzices. : 
52. It is agreed that any moving of furniture o2 ocst 

mont into or out of tho demised sremises must bo cose tr tig 
Tenant aftor normal business hours, Ssudsjoct to vwricr consen 
of taa Landlord. in this ressoct, nornal business nonrs 
111 bo 3:00 A. H. to 8:00 P. 8k. fz0n Monday tcrroush frida: 
fad 8:00 A. M. to 2:00 P, M, Saturday, ‘Such moving ez211 
bo accomplished by Tonant at Terent's O@=305S9 by lL sensced 
movers caly aud if by elovator such moving be not in exc%s3 
of its carrying load capacity... . 


53. Tonant skall be responsible for end shell Pay ben | - 
“we Celinquency all nunicical, county or state tazzs accesde 
& “ving tho term cf this lense neairst GRY s2acuBeidg ine 
tore.t or porsoaui property of any kind, ownsd ay or piscod 

in, upon or about the leased pronicos by the Tesasst. a 


54. All sorvices and utilities exclusive ef tkcesea 
Waich the Landlord soccizically providss for Leroin, sro 
to ba deenad part oZ the obligation aad expenses of ti2 
Touant. 


55. Tenant expressly warrants and reprecauts tkat it 
wiil not rocord this lesse, 


56. Anything hereinbefore contained to the contrery 
notwithstanuing, tho tora of this lease snaall corzz2aco tia 
(10) Gays from the tise of the cailinzg of a Noticy by t23 
Leodlord to the Tanant statiaz tet t29 yresices cezssog 

soin haz boon completed acconcanied by eithor a Teis:urss 
or fermareat Cortificata of Cesucacc7, or Pioetustacae se ow 
tiaxrcoi aad wucs term shall to <cr tie balance of tho 122:1.4 
Yuraining ef <3 mowth ia whites such crrcascessat Us? GSCLss 
S24 Gaall torminuace Frobruary 27th, JJ. after eich uctic: | 
is givon thy caadtord and Torent Rosec, uron tka racer t OF 
Citi.cx, to enter into an a: rrsnent cuiy fisias che cc..: oncareat 
date aud expiratica date of 1:9 tera o” this DELS. 45.9 

ea cr pormasent Certificate of vworrcarcy 

Shall bo doomed conslurive evidercs thst ike dea:oed sa deceeee 
havo. loca aully co.piotoad end peesceusion thereod is re:::.! 
ead aveilablo icr occuyancy by tho Scents e O86 seF i043 
balasce of ise mont in which suck notice is givon, cslcezlated 
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ten (10) days from tho tims of ths giving of euch notice, 
ekell be pric cn tho ist cay of the routs armvciateliy folloz 
ing the oxpiration date of such ten (10) day notice. 


57. <Any partitions or installations that tho Landlord 
rl as whether sovable or not, shall tolong to ths Lance 
CrGe PUNE) om 


60. In the event the Tezant is thea in peesession of the 
denised premises and is act then in default uncor asy cf tho 
terms, covonznts and conditions contained tn tis 122859 03 
tka part of the Tenant to be kopt ard performed tho ‘isaant 
tEereia is hereby given tke priviless to extend the tern o2 
tais loaea for a neriod of zourteen (14) vesrs Bpoa tee sacs 
terms, Covocents and conditions as cre contained in this lozto 
except as hereinaites provided and upon tis following cure 
ther conditions: ; 


(a) The Tenant skall giv x0tice of the intention to 
exorcise such option at least o13 (1) year prior to ti exe 
piration of tho orisinzl ter ., which noticn shall te sigzcd 
in behalz of tho Tonant by one of its officors and Wwansait 
‘to the iaadicrd by certifiod or segisternd mail. 


(>) Within thirty (30) deys after the commencement of 
tho last yerr of the criginal torm the Landlord skiall nOtisyz 
the Tenant that in ths event the Tenant elects to exercico 
suck option tzat its rental will be based on tho avernéo 
Sceare -foot’ Tental for occupied svrce raid by other Toxon2ts 
of the loovy floor (exclusive ox this Tenanten the cucmouce 
ment of tho Inst yens cf the tern of this lense per anc: 
Szplied to tio mumber oY squrre fuet of the donizod Erenia 33 
ead the resnitent Yi;ure e#all te the basic rental whics t:9 
Torant koroin shall ray pes enzm curing the renewal rericd 
in acditioa to items of edditional rent enoctfied in this 
toses if the Teraat exercises the option os Lyrciuarter pro= 
vided. In the absence of mivinz such notico Ly tho Leculerd 
to tke Tenant tho camo shall sot te consicored a brosch or 
j Cofsult by thse Landlord but it shall thon be conciusiveiy 
|] presumed tsat if tho Tenants exorcicos ta option to renow 23 
} keroinsfter rroviced that tho basic anrial reat, in addicica 
} to tho itces of cecitional rent, chall bo the cams as provided 
Zor curisg ths orisissl tern, 


229, 


(a) It is tho intonation ef the provisiors of this 
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porasraph relating to basic rant that the same shall bo tho 
Grcater of tis basic rant orisinelly called for unier tho 
ovigizal torm or ti:s provailiag avoracs square fo00t renzal 


of Srace as aforesaid at tho tics of the ‘cormencenont of 


the inst year of the original torn of this loase. 


61. Having exercised the ontion got cut in paracrarh 
"60" horeot, the Tenant is hereby given the priviie;:;2 to 
extend tis torm of this lease for a furthor pericd of ten 
(13) yoars unon the samp torms, covenants and coniitiors as 
prevailed during the Zirst extenued veriod ard upon lilo 
aoticos ezcnnt tint whnrever reverence is mrxde to osnirntio 
of the original torn, it shall ke Geemed to he expiration 
of the first renewal period and the basic rent for suck re- 
newal period 62211 be dsetormired in 1li*> canner, that is to 
say, wath rozard to tho averarn ecuare foot rental naid dy 
otier tenants of tie lobby flcor at the besinning ox tis 
last year of the renowai torm, but not less than the annual 
basic roat paid during tke first renewal period. 


62. FParagranhs “S77” and "25" hereof sre clariziod to 
tne ostent tliat the Landlord will furnish heat and will ser 
vice the air-conditioning system at all tines that tho Eank 
is opon for business. 


63. In tha ovent at any time, prior to vatounes 37, 
19S1, tie Landlcrd exercices its ontion to renew its lense 
betwzen tho Landlord herein as Toenaat and the Tonent herein 
as Landlord, of tie premises of thich the demised premises 
forus a part kearing even date herewith that thea, and is 
Suca oveat, the term of this lease shail bo ceamed ipso gsc 
e:ton2tud for aa ad:diticnal reriod of four (4) yades and cz 
(1) day, to wit, until the 2éth day of Tebruary, 1235 on 
tke camo terss and conditions and at tha sare rental end 
itess of acditicnanal rent and in that event the first ontic 
Uncsr this loase expressed in the first unlettered ware onan: 
of articic "JO" kereos snall be Geared to be tor 2 period cz- 
ten (10) yoars instoad of fourteen (14) years. : 
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SERAULOS 1. LUPOrF 


August Sth, 1964 


andrev L. agioncalda, 28a. 
Frankiia National Pen 

$25 Fennstece Turnpike 

Franklin Squire, Mew York 11010 


Re: lineola Cffice Suilding Inc.,Landiord 
with Franklin ‘laticnel Bank, Tenant - 
Doar Andy: Leese 12/9/63 


Enclosed herewith you will please find copy cf Agreement 


Gated July 27th, 1964 which hzs now also veen Signed by Mineola 


OiZice Building Inc., modifying the lecse dated December 9, 1963. 


| IENCLARDUM OF AGRSEMCUT made this 47h aay of 

| duly, 1964 betwoen MINTLOLA OFFICE BUILDING INC., a Now York 

| corporation, with an office care of Lawrence Lever, 100 

| werrick Road, Rockvillo Centre; Mow York, Parvy of the First 

| part, hereinafter reforzod to as "Landlord" ond FRAMALIN 

| NATIONAL BANS, a@ National Banking corporation with an office 

| at Ho. 925 Eenpstead Turnpike, Franklin Square, New York, 

| rarty of the Second Part, hereinafter roferred to as “Tenant'!. 
-ZLINESSETEZ: 

| WHELZAS, herotofore by agreement of leaso dated 

| peconber 9th, 1963, the Landlord leased to Tonant and the 

| tenant hired from Landlord an aron of four thousand one hund 

| red ninety-five (4,195) square feet (reasurod froa outsice 

} walls) in the southwest corner of the strect-level floor in 

1 building to bo erected by the Landlord on a portion of the 

| plot approximately 200 feet wide by approximately 196 feet 

| 4n depth, between Old Country Road and Third Street, which 

| said plot is on the northerly side of Old Country fond dist- 

| ant approximately 149.43 feet west of Roslya Boad, at Mineol 

| Nassau County, Now York (the demised prenisos being the west 

] erly part of the lobby floor in dirensions of approximately 

| 42 zeot in width by approximately 102 feet in depth, outsico 

| measurezents); and 

! WHEREAS, the parties heroto desire that the said 

: | lease be modified as hereiasfter sot forth; 

| WOW, THEREFORS, in consideration of the covenants 


| heroinafter oxpressed, ths partics hereto do hereby agreo es 


| follows: | 
| ZINST: The said lease be and the sano koruby io 
modified ia tho following respects: 


(a) Sub-paragraph “(b)" of paragraph "29" 
of said pene We, ed tee: tees ueneey is! tok tine to read as | 
follozs: 
“(b>) furnish heat to the demised premises when and 
as required by law, o% business days from &:G60 A. i. 
to 6:00 P. %. and on Saturdays fron 8:00 A. M. to . 
2300 >. M. and also fron 6:00 P. MW. to 8:00 P. ¥. 
_ @n Fridays other than oa legal holidays; " 
(b>) Paragraph "37" of said lease bo and 
the same hereby is modified by eliminating the word “separate- 
iy” at the end of the first sentence thereof and by insert 
Se ee era ie ere eee reas et 
of the central i«.ting and air-conditioning systens of tks 
entire building at the Landlord's own cost and expense; 
Laadlord to furnish chilled water during cooling season 
| and hot water during heating season but Tenant, at Tonant's 
| Seite gate tate acid tase tte werent paces 
air-conditioning system as 
provided 1m paragraph "44" hereuf.” 
(c) In addition to the rentals provided for 
i on the first page of the printed portion of said lozse the | 
| Tenant agroes to pay to the Landlord the sum of: Nino Hundred 
($900.00) Dollars which the Tenant agrees to pay in equal 
‘monthly installnonts of Leventy-fivo ($75.00) Dollars in ad- 
j vance on the ist day of each month during the original torn 
| hereof and during any renewal term and the amcunts of Trenty 
five Thousand Cne Dundred Seventy ($25,170.00) Dollars and 
| Two Thousand Ninety-seven and 50/100 ($2,C97.50) Dollars 
| exzpressad oa said page are horuby rospectively sisreomeai! 


j iy iacreased to the surcs of Twenty-six Taousand Seovoaty | 
($26,070.00) Dollars and Two Thousand One Bundrod Eeventy~tw¢ 


and §0/106 (52,279.50) Dollars. | 
(3) By adding at the end of sub-paragraph 
"(b)" of Article "0" the following: _ | 
“In the event such notice is sent by the Landlord 3 
there chall be addod to the average square foot 
rentsi aforenenticaed the sum of Nino Bundred 
($800.00) Pollax: per year payable in equal roath= 
ly instalincate of Teventy-five ($75.00) dollars 
each in «vance on the ist day of: each month to 
covor Landlord's cost of supplying additional 
cooling or heat, as the case aay be, in the hours 
of 6:00 P. M. ¢3 8:00 PB, M. on Fridays, exclusive 
of legal holidays, and in the svent no such notice 
be given that then, asd in such event, the basic 
annual .eat shall te Twenty-six Thousand Seventy 
($26,070.00) Dollars which the Tenant agrees to 
pay in equal monthly installments of Tyo Thousand 
One Hundred emestyetee and 50/100 ($2,172.50) 
Dollars on the ist day of Gach month curing said 
extended torz in addition to the items of addi- 
tional ront as provided for during the original 
torn." | 
x Scop: + Excopt as provided in this Agrocsent, 111 
| of the terms, covenants and conditions contaizod in said 
lease bearing date Desenber 9th, 1963 aro ‘horeby ratified 
|] and contirned. - ae 
| IN WITNZSS “IEMOF, Landlord and Tonant uzve res- 
| pectiveiy signod and sealed this Agreomont as of th day ard 
| year firs: above written. ” 
| MIMEOLA_QEFICE DUILDING Tite. 


. / 
py ons Tore 


Pl 
assis 


FRANKLIN amon / BAUS 
ache 


commer Aran, $880 
OUNTY < : : 
Awad: 


er day of deity, 1964, before ne porson 
ally came LAWKINCE LEVER, to me known, who boing by me duly 
sworn, iid Cepose and say that he rosides at No. 19 Atktuson 
Road, Rockville Centre, Now York; that he is the President 
] Of MINCOLA CFFICE BUILDING Ixc., tha corporation doscriped 
} in and waich executed the foregoing instrument; that ho Enc 


} the real of said corporation; thas tho soai asfised to said 


| instrunent is such corporate seal; that it was so affixcd 
by order of the Board of Directors of said corporation rad 
that he signed his nare thereto by like order. \ 


r 
HAROLD : 

State cf New Vert 
Wetary Pie, 20-780085 a 
consitne tapics march 38 108g 


| STATS oF NEW YORE on 
| COUNTY OF lew eu, ) “Se! 


8 ; 

| Qa this &7-~ day of July, 1964, before me porson 

] @liy came JCIIN S/DLIK, to mo known, who being by mo duly ever, 
] did copose and say that he resides at No, 195-15 45th Snad, | 

| Flushing, iiew York; that ke is tre Vice-iresident of FPRec.TE 
| NATIONAL BANK the corporation described in and which ezecutcd 

} tho foregoing instrurent; that he knows the seal of said 

| COrporation; that tho seal affixcd to said instrusont is 

| Such corporate seni; that it wos so affixed by cxder o2 the 

j Board of Directors of said corporation and that he Signed his 

} Se thereto by like order. 


Defendant Jean M. Grella Cross Motion to Dismiss Complaint, - 


Or, In the Alternative, to Deny Plaintiff's Request For Pre- 
liminary Injunction 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
k-.----x 
, FEDERAL DEPOSIT INSURANCE CORPORA ION, 
as Receiver of Franklin National Bank, 


22 Se ree. 


(O eG.J.) 
Plaintiff, : 75 C. 276 


- against - 

: . NOTICE OF 
JEAN M. GRELLA, LAWRENCE LEVER, and CROSS MOTION 
RELIANCE FEDERAL SAVINGS AND LOAN 
ASSOCIATION OF NEW YORK, | 


Defendants. 


TAKE NOTICE, that on the enieize herein, the order 
: to show cause dated February 21, 1975, the plaintiff's moving 
papers and exhibits, and the annexed affidavits of Jean M. 
| Grella and James J. Milligan, the undersigned will move this. 
t cause in Courtroom 11, United States court House, 225 “Cadman 
| Plaza East, Brooklyn, New York on March 4, 1975 at 2 o'clock P.M. 


i, ox as soon thereafter as counsel can be heard: 


A. For an order dismissing the complaint and the 


action on the ground that the complaint states no claim for | 


¢ e 
i which relief can be granted, in that: 


l. As to the ground-lease A 140 


(a) The insolvent estate had no interest in 
the ground lease at the time of the declara- 
tion of insolvency, and had none for more 
than ten years prior to the declaration. 


The court has no power to make a declaration 
of the rights cf the pavcies under a 

contract in which the insolvent estate had 
no interest. | 


The defendant Grella has made no claim under 
the ground lease against the insolvent estate, 
and therefore there is no present existing 
controversy with relation thereto. | 


(a) There is no justiciable controversy before 
the court with relation thereto. 


(e) There is no amount involved, let alone $10,009 


(£f) The claim presents for determination no . 
substantial Federal question. 


As to the sub-lease of the branch office to 
Franklin. 


(a) There is no privity of estate or contract | 
between the insolvent estate and the defendant: 
Grella. . bt 

(b) The court has no power to make a declaration 
of the rights of the parties under a contract | 
in which the defendant Grella has no interest, 
wh would be binding on Grella- 


The defendant Grella has made no claim against: 
the insolvent estate with relation to the 
branch lease, and has offered in any event to | 
agree not to disturb the possession of the i 
insolvent estate or its licensee or assignee | 
thereunder, and therefore thexe is no present |; 
existing controversy with relation thereto. 


«~~ = 
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There is no justiciable controversy before the 
court with relation thereto. 


There is no amount involved, let alone j 
$10,000. 


The claim presents for determination no sub- 
stantial Federal question. 


B. Granting defendant such other relief as may be 


just and proper. 


C. Dispensing with the usual cross-notice time require- 


1 ment. D. Denying plaintiff's application in its entirety. 


Dated: Mineola, New York 
March 3, 1975 


Yours, etc. 


pre pany + Se 


SPRAGUE, DWYER, ASPLAND & TOBIN, P.C. 
Attorneys for Defendant, Jean M.Grella' 
Office & P.O. Address 

200 Old Country Road 

Mineola, New York 11501 


—aere 


pvonvor trgeostaoay 


TO: HUGHES HUBBARD & REED - 
Attorneys for Plaintiff Federal 
Deposit Insurance Corporation 


WOLF & DIAMOND 
Attorneys for Defend2 ~ Lawrence Lever 


mere pene cee nee e erence aoe ern se 


———— 
‘ose 


RICHARD S. WOLFELD 

Attorney for Defendant Reliance 
Federal Savings and Loan 
Association of New York 


OE Te. 80. 
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Affidavit of Jean M. Grella In Support of Defendant's 


Cross Motion to Dismiss Complaint, Or, in the Alterna- 


tive, to Deny Plaintiff's Request For Preliminary In- 
Junction 


Same as Exhibit E Annexed to Affidavit of Susan L. 
Thorner 


Printed at Page 40-1 


Affidavit of James J. Milligan In Support of Defendant's 


Cross Motion To Dismiss Complaint, Or, in the Alternative, 
to Deny Plaintiff's Request For Preliminary Injunction 


| UNITED STATES DISTRICT COURT 
: EASTERN DISTRICT OF NEW YORK 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Bank, 


Plaintiff, 


: (0.G.J.) 
- against - 75 C. 276 


JEAN M. GRELLA, LAWRENCE LEVER, and AFFIDAVIT IN 
RELIANCE FEDERAL SAVINGS AND LOAN SUPPORT OF 
ASSOCIATION OF NEW YORK, MOTION 


Defendants. . 


STATE OF NEW YORK 


COUNTY OF NASSAU 


JAMES J. MILLIGAN, being duly sworn, deposes 


and says: 


1. I ama member of the firm of SPRAGUE, DWYER, 
ASPLAND & TOBIN, P.C., the attorneys for the defendant, JEAN 

i .M. GRELLA, in this action and make this affidavit in support of 
the motion to dismiss the complaint, or alternatively, deny 


plaintiff's application for a stay pendente lite. 


'2. As related in the affidavit of Mrs. Grella 


in support of this mo’.icn, our firm has been involved in 
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Sepresenting Mrs. Grella with respect to this property since 1961 
when we were first retained to review a lease prepared by 
Andrew L. Magioncalda, Esq., the attomey for Franklin eitiatel 
Bank. I am familiar with that lease as I reviewed the draft 
submitted by the Franklin National Bank and participated on 
behalf of Mrs. Grella in negotiations with the bank prior to its 
execution in which I endeavored to obtain a more comprehensive 
document and more favorable terms for our client. Regrettably, 
due to the fact that Mrs. Grella had committed herself by 
executing a detailed binder, we were not able to achieve as much 
for our client as we would have liked. Sa rereatrngty: a review 
of our old file on the Lewes indicates that shortly after 
execution of the lease the Franklin National Bank, apparently 
acting at the request of Mr. Lever, began making requests to 


; modify the existing lease. In essence, the nature of the requests 


| was that Franklin realized that Mrs. Grella was not required to — 


subordinate her fee to any leasehold mortgage and furthermore, 
the lease was not what would be considered a mortgageable lease 
in chat a mortgagee,. under the::terms of the lease, would not 

| shave a right to cure any default made by the tenant. sivas: 

= Grella'did not at any time agree to any modifications of the 
lease and had always looked upon Franklin National Bank as her 
| tenant. 
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3. I have located in our file and annex hereto as 
“Exhibit A" a copy of a letter from the Franklin National Bank 
to Mrs. Grella's son, wherein Mr. Magioncalda states "I wish you 
would discuss with your mother the possibility of getting her 
consent simply to a statement that if the tenant (meaning the 
Franklin National Bank)". Nothing more Clearly supports Mrs. 
Grella's position and contradicts that of the Federal Deposit 


Insurance Corporation than the letter of the bank's own attorney. 


4. As stated in Mrs. Grella's affidavit, any jeopardy 
to the European American sub-lease or to the public interest in 
favor of a smooth transition of banking at the time of a bank 
failure is not real but is imagined by the plaintiff. As set 
forth in the Memorandum of Law submitted in suppece of this 
sotion, it would appear that the plaintiff does not have stand- 
ing to sue, the Court lacks jurisdiction of the matter, there is 
| MO Case or controversy and that the defendant's motion should be 


granted in all respects. 


5.° It is submitted that whatever tenuous claims to 


' standing the plaintiff has made based upon the tenancy of the 
branch bank by European American & Trust Company have been 
: effectively nullified by Mrs. Grella's affidavit, which offers it 


t a non-disturbance agreement. 


A 


WHEREFORE, deponent respectfully prays for an order 
dismissing the complaint or alternatively, ienying the plain- 


tiff's motion. 


JAMES J. MILLIGAN 


Sworn to before me this 


3rd day of March, 1975. 


‘ 
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Exhibit A Annexed to Affidavit of James J. Milligan dated ° 
March 3, 1975 (Letter, dated August 7, 1962, Andrew L. 
Magioncalda to Michael Grella) 


[LETTERHEAD OF THE FRANKLIN NATIONAL BANK] 


August 7, 1962 


Mr. Michael Grella 

County Restaurant Bar & Equipment Co. 
290 Jericho Turnpike 

Mineola, New York 


re: Old Country Road property 
My dear Mr. Grella, 


As I explained to you over the telephone today, 
I wish you would discuss with your mother the possibility of 
getting her consent simply to a statement that if the tenant 
(meaning the Franklin National Bank) should at any time default 
in any of the terms of the lease, that before she dispossesses 
she agrees that she will give notice of such default to the 
holder of our mortgage. This w'1ll give her, of course, the 
added assurance that even if Franklin fails to pay the rent 
the mortgagee might pay the rent. 


As far as the Bank is concerned, this becomes 
very important since we would like to assign or sublet the 
property to a corporation that would put up a substantial 
building, mortgaging the lease-hold but, of course, tre lease- 
hold is worthless if the tenant should fail to pay the rent 
and the mortgagee knowing nothing about it might find himself 
without security. Giving him an opportunity to cure the default 
simply protects him. 


Without a mortgage, of course, any builder will be 
limited in the size and importance of the building he can 
erect. With a mortgage we should hope to put up a more sub- 
stantial building. 


Very truly yours, 


s/Andrew L. Magioncalda, 
Counsel. 


Order of Judd, J. Denying Defendant's Cross Motion to Dis- 


miss Complaint, Or, In the Alternative, to Deny Plaintiff's 


Request For Preliminary Injunction 
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UNITED STATES YNTSTRICT COURT 
EASTERN DISTRICT OF ret YORK 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Rank, 


Plaintiff, (0.G.J.) 
75 C. 276 
~-against- 
JEAN M. GRELLA, LAWRENCE LEVER and ORDE ORDER 
RELIANCE FEDERAL SAVINGS AND LOAN 
ASSOCIATION OF NEW YORK, 


Defendants. 


The motion of defendant Jean M.-Grella to dismiss 
the ‘complaint and, in the alternative, to deny plaintiff's 
motion for a preliminary injunction having come on to be heard 
on the 4th day of March, 1975 anda the Court having permitted 
said motion to come on without notice, and the Court having 
considered said motion, the sworn affidavits of Jean M. Grella 
and James J. Milligan in support thereof, and defendant Grella's 
memorandum of law in support thereof, and the Court having 
heard oral argument by Grella's attorney in support of anid’ 
motion, and the Court having denied Grella's motion from the” 
bench, it is hereby 

ORDERED, that defendant Grella's motion to dismiss 

; the complaint and, in the alternative, to deny plaintiff's 

' Motion for a preliminary injunction be, and the same hereby 
is denied, and that defendant Grella be given leave to answer 
within ten days after service of a copy of this order, with 
notice of entry, on Grella's attorneys. 


, Dated: Brooklyn, New York 


SO ORDERED: 


United States 


Plaintiff's Exhibit 19 Introduced At Hearing On Application 


For Preliminary Injunction. 
(Purchase And Assumption Agreement Dated October 8, 1974) 
(pages 1 to 56) 


Purchase and Assumption 
Agreement 


Dated: October 8, 1974 


PURCHASE AND ASSUMPTION AGREEMENT 


TABLE OF CONTENTS* 


Section 1. Purcaase anp Sate or BANK ASSETS. 


2.3 Letters of Credit : 
(a) Assumption of Certain Letter of Credit Obligations 
(b) Letter of Credit Fees 


4 
S) 
5 
5 
7 
7 
7 
8 
8 


Section 3. Derartep Descrrprion or PURCHASE AND SALE AND DETER- 
MINATION AND VALUATION oF ASSETS. 


3.1 Freedom from Certain Liens .............. Vie Saas miuieenars 
3.2 Conveyance of Entire Interest in Certain Assets 

(a) Cash and Receivables from Banks 

(b) Consumer Installment Loans 


3.3 Conveyance of Undivided Interest in Certain Assets 
(a) Securities 
(b) Loans 


* This table of contents shall not, for any purpose, be deemed to be a part of the 
Purchase and Assumption Agreement. 


6 


3.4 Procedure for Additional Assets Selection 
3.5 Extensions and Modifications of Loans 


Section 4. PurcHAse AND SaLe or Orner Assets; ASSIGNMENTS OF 
AND SUBLEASES Unper Lzaszs. 


4.4 Other Personal and Real Property ................ccccceees ; 


4.5 Leases and Subleases to Third Parties 
46 Sales and Use Taxes 
4.7 Receiver’s Assistance 


Secrion 5. Use or Property. 


5.1 Operation of Banking Offices by Assuming Bank 
5.2 Use of Owned Property by Assuming Bank .. 


5.7 Office Space for the Receiver and Corporation 
5.8 Determination of Fair Use Values 


. Frouctary RELaTionsHIrs. 


. Sars Deprostr Boxes, SAFEKEEPING AND CONSIGNMENT 
Irems, AND Escrow AGREEMENTS. 


Caeprt Carp Busryzss. 


BBIBBRRSLK 
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Secrion 9. Contracts ror SeRviczs. 
9.1 Service Obligations of the Bank 
92 
9.3 
9.4 


SECTION 
10.1 
10.2 
10.3 


SECTION 
i1L.1 
112 


Secrion 12. Norices to Deposttrors AND Creprrors. 


Secrion 13. Recoaps. 
13.1 Delivery to Assuming Bank of Liability and Other Documents. . 


13.2 Delivery to Assuming Bank of Asset Documents 
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THIS PURCHASE AND ASSUMPTION AGREEMENT, made 
and entered into as of 3:00 p.m. (Eastern Daylight Time) the 8th day 
of October, 1974 by and between the Federal Deposit Insurance Cor- 
poration (the ‘‘Corporation’’) as receiver of the Franklin National 
Bank (the ‘‘Bank’’), the Bank acting through said receiver (together, 
the ‘‘Receiver’’) and European-American Bank & Trust Company 
a New York trust company (the ‘‘ Assuming Bank’’). 


WitwessETE: 


Wuenrgas, the Bank has been closed by the Comptroller of the 
Currency as of 3:00 p.m. (Eastern Daylight Time) on October 8, 
1974 (the ‘‘Bank Closing’’) ; 


Wuengas, the Comptroller of the Currency, in accordance with 
12 U.S.C. §191 and 12 U.S.C. §1821(c), has appointed the Corporation 
to be the Receiver; 


Wuerzas, by operation of law the Receiver has succeeded to the 
exclusive dominion and control over all of the assets of the Bank and 
is the sole authorized agent in law of the Bank; 


Wueneas, it is in the best interests of the public, the depositors 
and other creditors of the Bank, and necessary to meet the convenience 
and needs of the communities served by the Bank, that certain of the 
assets and liabilities of the Bank be transferred to and assumed by 
another bank as soon as possible; 


Wuaraas, to that end the Assuming Bank has indicated its willing- 
ness to acquire a::ets and assume liabilities as hereinafter provided ; 


Wuunzas, the Bank is indebted to the Federal Reserve Bank of 
New York (the ‘‘FRB’’) approximately in the principal amount of 
$1,723,000,000 (together with accrued and unpaid interest thereon 
and the obligations of the Bank under the Contract for Sale of 
Foreign Exchange Contracts and Foreign Currency Balances between 
it and the FRB dated as of September 26, 1974, the ‘‘FRB Indebted- 
ness’’), and to secure the FRB Indebtedness the Bank has granted a 
security interest in a substantial portion of its assets to the FRB (the 
‘*FRB Secarity Interest’) ; 
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Waueams, the Assuming Bank desires to acquire the assets of the 
Bank which it acquires hereunder unencumbered by the FRB Security 
Interest; 


Wuenzas, the Corporation) pursuant to 12 U.S.C. § 1823(e), in 
order to facilitate the consummation of the transactions contemplated 
hereby, is entering into agreements with the FRB and the Receiver 
pursuant to which the Corporation, among other things, assumes the 
FRB Indebtedness in consideration of the transfer by the Receiver 
to the Corporation of the assets of the Bank not acquired by the 
Assuming Bank; and 


Wauenzas, the FRB, in consideration of the Corporation’s assump- 
tion of the FRB Indebtedness, is releasing the FRB Security Interest 
in the assets being acquired by the Assuming Bank, effective as pro- 
vided in subsection 3.1 hereof. 


Now, Tenerorg, in consideration of the premises and of the mutual 
agreements hereinafter set forth, it is hereby agreed as follows: 


Szcrion 1. PusocHase anp Sauz or Banx Asserts. 
1.1 Purchase and Sale. 


Subject to and in accordance with the terms of this Agreement, 
the Assuming Bank hereby purchases and acquires, and the Receiver 
hereby grants, sells, assigns, transfers, conveys and delivers to the 
Assuming Bank, all right, title and interest of the Bank and the 
Receiver in and to certain assets of the Bank and the Receiver having 
a value determined as provided in this Agreement which is equal to 
(i) the Book Value of the deposits and other liabilities of the Bank 
assumed by the Assuming Bank under subsection 2.1 hereof plus (ii) the 
amount of the payments under letters of credit to be reimbursed pur- 
suant to subsection 2.3 hereof by the selection of assets plus (iii) the 
amount of advances on loans for the account of the Receiver to be reim- 
bursed pursuant to subsection 3.6(g) hereof by the selection of assets, 
less (iv) the premium set forth in Section 19 hereof. The terms and 
provisions of such purchase, acquisition, grant, sale, assignment, 
transfer, conveyance and delivery are more fully set forth below. 


12 Schedules of Liabilities and Assets. 


Annexed hereto are Schedules A, B, C, D, E, F, G and H. Such 
Schedules set forth, on the basis of the best information now available 
to the Receiver, a list of all of the accounts maintained by the Bank 
and, for convenience only, a cross-reference from Schedule A to Sched- 
ules B, C and D and to the Exhibits thereto, if any, on which each such 
account appears (Schedule A), the liabilities which would be assumed 
under subsection 2.1 hereof (Schedule B), the assets which would be 
purchased under subsection 3.2 hereof (Schedules C and F), the assets 
which would be available for selection under subsection 3.3 hereof (in 
which an undivided interest would be purchased pursuant to such sub- 
section) and the assets which would be available for purchase under 
Section 4 hereof (Schedule D), certain assets which would be excluded 
from purchase and retained by the Receiver (Schedule E), the amount 
of letter of credit liabilities which would be assumed under subsection 

.2-3 hereof (Schedule G) and the domestic branches and banking offices 
of the Bank (Schedule H) if the Bank Closing were as of the date set 
forth on such Schedules. Such Schedules shall be used and adjusted 
as provided in subsection 2.3 and Section 20 hereof. 


13 Book Value. 


The term ‘‘Book Value’’, when used with respect to liabilities or 
assets of the Bank in this Agreement, s1i.’1 mean the amount stated 
on the books and records of the Bank as of the Bank Closing, after 
adjustment for depreciation where appropriate, suspense items, un- 
posted debits and credits and after other adjustments called for by the 
provisions of this Agreement, including without limitation Section 20 
hereof. The ‘‘Book Value’’ of any asset or liability which is, or is 
payable in, or carried on the books and records of the Bank at values 
denominated in, any currency other than that of the United States 
shall be an amount expressed in United States dollars determined at the 
bid, in the Case of assets, or asked, in the case of liabilities, 
rate for spot transactions in such currency quoted in the New York 
interbank market by The Chase Manhattan Bank, N.A. (the ‘‘Foreign 
Currency Appraiser’’) as of 9 am. (Eastern Daylight Time) on the 
first banking business day after the Bank Closing. If the Foreign Cur- 
rency Appraiser did not quote any such currency as of such time, such 
amounts shall be determined at the fair market bid or asked, respec- 
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tively, exchange rate for spot transactions as of such time as deter- 
mined by the Foreign Currency Appraiser in its sole discretion. The 
Receiver shall notify the Assuming Bank of the rates so quoted or 
determined as promptly as possible following the Bank Closing. Not- 
withstanding the foregoing, the Book Value of any asset or liability 
payable in any currency other than that in which it is carried on the 
books of the Bank shall be determined pursuant to this subsection aa 
if it were at all times carried on the books of the Bank in the currency 
in which it is payable. 


Szcrionw 2. . Assumption oy LisBruiries. 
2.1 Specific Assumption. 

Subject to and in accordance with the terms of this Agreement, 
the Assuming Bank expressly assumes and undertakes to pay, perform, 
fulfill and discharge the following liabilities of the Bank (as and to the 
extent shown on the books of the Bank as of the Bank Closing as 
adjusted as provided for in this Agreement, including without limita- 
tion Section 20 hereof) and none other, without duplication, at Book 
Value: 

(a) All demand deposits, including without limitation: 
amounts due to foreign and other domestic banks ; cashier’s checks, 
certified checks, money orders and other official checks; trust de- 
posits; and employee withheld payroll deductions; including any 
accrued and unpaid interest on such deposits. 

(b) All time and savings deposits, including any accrued pod 
unpaid interest thereon. 

(c) All liabilities for: federal funds purchased (except the 
FRB Indebtedness); overdrafts on accounts maintained by the 
Bank with foreign and other domestic banks; securities sold under 
agreements to repurchase; shurt sales of securities; and borrowed 
securities; including any accrued and unpaid interest on the fore- 
going. 

(da) All liabilities on acceptances. 

(e) All accrued real estate, sales and use, social security and 
unemployment taxes, taxes withheld or collected from customers 
and all accounts payable and accrued operating expenses, includ- 
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ing, but not limited to, salary (exclusive of amounts incurred 
under any deferred executive compensation plan, contract or 
arrangement of the Bank), telephone, advertising and public re- 
lations  pepses incurred by the Bank through the Bank Closing, 
but excluding all basic rent incurred by the Bank with respect to any 
percel of real estate owned by FBI (as hereinafter defined) or 
improvement thereon. 

(f) All liabilities for unissued food stamps and unremitted 
proceeds frum the sale of food stamps. 


(g) All liabilities for overpayments on personal installment, 
check credit and other consumer loans and ¢dii card receivables 
acquired pursuant to subsection 3.2(b) hereof. 


(h) All liabilities for tenants’ security deposits. 


2.2 Deposits. 


As used in this Agreement, the term ‘‘deposits’’ shall include, but 
not be limited to, all uncollected items included in depositors’ balances 
and credited on the books of the Bank subject to final payment. 


2.3 Letters of Credit. 


(a) Assumption of Certain Letter of Credit Obligations. 


Within one day of the Bank Closing the Receiver shall deliver to 
the Assuming Bank a list of all letters of credit issued or confirmed 
by the Bank outstanding as of the Bank Closing (other than ‘‘standby 
letters of credit’’ as defined in § 7.1160(a) of the Interpretive Rulings 
of the Comptroller of the Currency, herein the ‘‘Ruling’’). Subject to 
the adjustments called for by, and the other terms of, this Agreement, 
the Assuming Bank expressly assumes and undertakes to pay, perform, 
fulfill and discharge the liabilities of the Bank under all letters of 
credit set forth on such list. The Receiver hereby grants, sells, assigns, 
transfers, conveys and delivers to the Assuming Bank the entire 
interest of the Bank and the Receiver in and to the obligations of the 
account parties on the letters of credit hereby assumed and in and to 
any collateral securing such obligations. The term ‘‘collateral’’ as used 
herein shall be deemed to include, without limitation, the obligations 
of third parties, including guarantors, indemnitors, and other parties 


in respect of such letters of credit. In the event of payment by the 
Assuming Bank to the beneficiary under any such letter of credit prior 
to the earlier of (i) 170 days after the Bank Closing or (ii) 10 days 
before the reduction of the Additional Asset Value (as hereinafter 
defined) to zero, the Assuming Bank may ai its option and within the 
earliest of 30 days after such p2yment, 180 days after the Bank Closing, 
or the date on which the Additional Asset Velue is reduced to zero 
reassign (without recourse or warranty) to th: Receiver ihe relevant 
account party obligation and any collateral secaring same, whereupon 
the Assuming Bank shall, within 30 days followizg such reassignment 
but not later than 180 days after the Bank Closing or the earlier 
reduction of the Additional Asset Value to zero, select or purchase 
Available Assets (as hereinafter defined) with a value or purchase price 
equal to the :miunt of such payment less any recovery realized on the 
account party obligation prior to its reassignment to the Receiver, 
without any reduction as a result of such select! 1 or purchase in the 
Additional Asset Value. In the event of payment by the Assuming 
Bank to the beneficiary under any such letter of credit after the earlier 
of (i) 169 days after the Bank Closing or (ii) 11 days before the Addi- 
tional Asset Value is reduced to zero, the Assunis:." Bank shall use its 
best efforts (but not including any obligation to ixstitute any legal 
action) to reimburse itself for such payment from the relevant account 
party or ont of any collateral securing such account jarty’s obligation. 
To the extent not made whole for such payment within 30 days after 
such payment, the Assuming Bank may thereupon reassign (without 
recourse or warrant”) to the Receiver the remaining account party 
obligation and collat: ral, if any, securing same whereupon the Receiver 
shall pay in cash to the Assuming Bank the amount of such payment 
less any reimbursement received from the account party or out of 
collateral by the Assuming Bank. For purposes of this subsection 2.3, 
and subsection 3.3 hereof, the words ‘‘payment to the beneficiary’ 
mean payment in cash, acce, iace of a draft or any other method 
by which the Assuming Bank’s obligation is discharged or evidenced 
by an instrument separate frum the relevant letter of credit. If any re- 
covery by the Assuming Bank is rescinded or otherwise restored upca 
the. bankruptcy or insolvency of the account party or any party granting 
the collateral or otherwise, the Receiver shall forthwith pay to the As- 
suming Bank, in cash, the amount of such recovery which is rescinded or 
which must be so restored against assignment to the Receiver of the 
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relevant obligation or claim, if any. The amount of any payment in 
any currency other than that of the United States shall, for the purposes 
of this subsection 2.3, be an amount expressed in United States dollars 
determined at the asked exchange rate for spot transactions quoted in 
the New York interbank market by the Foreign Currency Appraiser 
on the date of such payment or, in the absence of such a quote, at the 
fair market asked exchange rate for spot transactions as of such date 
as agreed upon by the parties. 


(b) Letter of Credit Fees. 


Fees, whether paid prior to or after the Bank Closing for the issu- 
ance or confirmation of letters of credit assumed by the Assuming 
Bank, shall be one half for the account of the Receiver and one half for 
the account of the Assuming Bank, but the Assuming Bank’s portion 
thereof shall be refunded pro rata to the Receiver in respect of any 
reassignment of an account party obligation or any portion thereof 
hereunder at the time of such reassignment. Adjustments for such fees 
shall be made on the first business day of each month, and the net 
amount due to the Feceiver or to the Assuming Bank shall be paid in . 
cash. 


(c) Adjustments to Schedule G. 


Notwithstanding any other provision of this Agreement, for a 
period of two years following the Bank Closing, Schedule G (and the 
list of letter of credit liabilities to be assumed referred to in this sub- 
section 2.3) may be adjusted from time to time to add additional 
liabilfties for letters of credit issued or ccnfirmed by the Bank prior to 
the Bank Closing which are not standby letters of credit as that term 
is defined in the Ruling but not to delete therefrom, without the consent 
of the Assuming Bank, any letter of credit originally listed or included. 


2.4 Certain Tax Liabilities. 


The Assuming Bank expressly assumes and undertakes to pay, 
fulfill and discharge the liabilities of the Bank (whether or not shown 
on the books of the Bank) for taxes imposed by the United Kingdom 
or any ‘nunicipality thereof resulting from operation of the Bank’s 
London branch. 
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25 Interest. 


All liabilities assumed under this Agreement by the Assuming 
Bank are assumed as of the Bank Closing, and the Assuming Bank 
agrees, subject to the provisions cf subsection 2.6 hereof, to pay interest 
on the obligations assumed by the Assuming Bank in accordance with 
the terms of such obligations, as such teyms are reflected on the records 
of the Bank at the Bank Closing. 


2.6 Payment of Taxes wd Expenses. 


With respect to employee withheld payroll deductions and accrued 
real estate, sales and use, social security and unemployment taxes, taxes 
withheld or collected from customers, other tax - vbilities and liabilities 
assumed by the Assuming Bank which relat: 7o the Bank’s fringe 
benefit plans, the Assuming Bank’s responsibility is limited to payment, 
at the instruction of the Receiver, of the amounts of the liabilities 
assumed without any obligation to file any returns or make any reports 
or determine the correct amount of, or to assume liability for interest 
on, such payroll deductions, taxes and liabilities. With respect to 
accounts payable and accrued operating expenses, the Assuming Bank’s 
responsibility is limited to payment, at the instruction of the Receiver, 
of the amount of any claim which is determined by the Receiver to be 
properly attributable to the period prior to the Bank Closing. 


Section 3. Derranzenv Descrrtion or PurcHase aND Sap 
aNp DererMINaTION aND VaxuuaTion or Assets. 


3.1 Freedom from Certain Liens. 


The assets acquired by the Assuming Bank are being transferred 
free and clear of the FRB Security Interest which shall terminate and 
be of no further force and effect without further act or deed (i) imme- 
diately, in the case of assets referred to in subsection 3.2 hereof, (ii) 
-effective upon selection, in the case of assets selected as provided in 
subsections 2.3, 3.3, 3.6 and 20.2 hereof and (iii) effective upon purchase 
or other transfer in the case of assets purckased or otherwise trans- 
ferred as provided in Section 4 hereof. 


3.2 Conveyance of Entire Interest in Certain Assets. 


The Assuming Bank hereby purchases from the Receiver, and the 
Receiver hereby grants, sells, assigns, transfers, conveys and delivers 
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to the Assuming Bank, the entire interest of the Bank and the Receiver 
in and to the assets described in this subsection 3.2. Such assets 
are being purchased as of the Bank Closing at their Book Value unless 
otherwise specified below, subject to the adjustments set forth in this 
Agreement. All assets so purchased shall continue to accrue for the 
- account of the Assuming Bank in accordance with the terms of the 
related obligation and shall be valued less any set-offs asserted by the 
obligor (direct or contingent) in respect of any such asset for liabilities 
of the Bank not assumed pursuant to Section 2 hereof. 


(a) Cash and Receivables from Banks. 
(i) United States currency and coin. 
(ii) Foreign currency and coin. 


(iii) Receivables (including certificates of deposit) properly 
classified in Schedule D of Reports of Condition of National Bank- 
ing Associations under the captions ‘‘Demand Balances with Banks 
in the United States’’ and ‘‘Other Balances with Banks in the 
United States (including all balances with American branches of 
foreign banks)’’ which are due from other domestic banks and 
domestic branches (but not domestic agencies or representative 
offices) of foreign banks, receivables due from foreign branches of 
other American banks, federal funds sold, reserve accounts held 
by the FRB and crzh items in process of collection (subject to 
return adjustments). 


(iv) Food stamps. : 
(v) Advanced dividends—personal trust. 


(b) Consumer Installment Loans. 


Personal installment, check credit and other consumer loans (ex- 
cluding dealer wholesale loans, dealer originated paper, receivables 
acquired by the Bank under its arrangements with Military Purchase 
Systems, Inc. and Small Business Administration loans) and credit 
card receivables and loans, including charged-off loans and receivables 
of such types, at Book Value (which shall be zero for such charged-off 
loans and receivables and any other loans and receivables of such types 
which should have been charged-off at or prior to the Bank Closing 
under the Bank’s normal charge-off procedures) plus accrued interest 
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or adjusted for unearned discount (whichever is applicable and whether 
or not booked) and less unearned premiums on credit life insurance. 


(c) Other ‘‘Cash’’ and ‘‘Near-Cash”’ Items. 


All other receivables of the Bank properly classified in Schedule D 
of Reports of Condition of National Banking Associations under the 
caption ‘‘Balances with Banks in Foreign Countries (including balances 
with foreign branches of other American banks)’’ which are due from 
foreign banks, including demand and time deposits, placements and 
other similar assets, and receivables due from domestic agencies or 
representative offices of foreign banks, unless any of the foregoing are 
excluded in whole or in part by written statement to such effect (where- 
upon a conforming adjustment shall be made to Schedule C) delivered 
by the Assuming Bank to the Receiver within two banking business 
days after the Receiver delivers to the Assuming Bank a list of all such 
receivables reflecting the amounts by currency, interest rates and 
maturities thereof and the names of the foreign vanks. Any such assets 
so excluded shall remain the property of the Receiver. 


(d) Pre-selected Assets. 


All assets listed by the Assuming Bank on Schedule F. Initially, 
and until the value of such assets is determined, such assets shall be 
valued at Book Value. Thereafter, the vaiues of such assets shall be 
adjusted to values determined in the same manner as the value of 
similar assets is determined pursuant to subsection 3.3 or Section 4 
hereof. 


(e) Accrued Assets and Prepaid Expenses. 


All accrued assets and prepaid axpenses relating to an asset pur- 
chased under this subsection 3.2 or a liability assumed under Section 2 
hereof, other than (i) expense advances to employees retained by the 
Assuming Bank for less than 5 days following the Bank Closing and 
(ii) such assets and expenses otherwise acquired hereunder. 


 (f) Borrowed Seourities. 


All borrowed securities for which the Assuming Bank has assumed 
the corresponding liability under subsection 2.1(c) hereof. 
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3.3 Conveyance of Undivided Interest in Certain Assets. 


The Assuming Bank hereby purchases from the Receiver, and the 
Receiver hereby grants, sells, assigns, transfers, conveys and delivers 
to the Assuming Bank, an undivided interest in and to all assets of the 
Bank and the Receiver, which are described in this subsection and 
which are, at the time, available for purchase or selection (the ‘‘ Addi- 
tional Assets’’). The Assuming Bank’s undivided interest in the 
Additional Assets from time to time shall be an amount (the ‘‘Addi- 
tional Asset Value’’) equal to the Book Value of the liabilities assumed 
by the Assuming Bank under subsection 2.1 hereof less the sum of (i) 
the premium provided for in Section 19 hereof, (ii) the value, as 
established under this Agreement, of the assets purchased by the As- 
suming Bank under subsection 3.2 hereof, (iii) the value, as established 
under this Agreement, of the Additional Assets theretofore selected 
under this subsection 3.3 and (iv) the purchase price, as established 
under this Agreement, of the asset: theretofore purchased by the As- 
suming Bank under Section 4 hereof. During the period of 180 days 
following the Bank Closing, the Assuming Bank shall select Additional 
Assets as described in this subsection 3.3 and shall purchase assets de- 
scribed in Section 4 hereof, in each case by notice to the Receiver, which 
have an aggregate value and purchase price as established under this 
Agreement equal to the Additional Asset Value as of the Bank Closing 
(adjusted in accordance with the provisions of this Agreement, includ- 
ing without limitation Section 20 hereof) plus the amount of any pay- 
ments to beneficiaries under letters of credit or advances by virtue of 
which the Assuming Bank is entitled to select Available Assets (as 
defined below) under subsection 2.3 or 3.6(g) hereof. Such selections 
and purchases shall be made within the times, at the valuations and 
subject to the adjustments provided for in this Agreement. Upon the 
selection or purchase of Additional Assets, the entire right, title and 
interest in and to such Additional Assets shall belong to and vest in the 
Assuming Bank as of the Bank Closing, without further act or deed. 
The Assuming Bank shall also be obligated to designate, as provided in 
subsection 3.4 hereof, those Additional Assets and assets described in 
Section 4 hereof as available for purchase which it determines not to 
select or purchase; and, in the case of Additional Assets, upon such 
designation the undivided interest of the Assuming Bank granted in 
such Additional Assets pursuant to this subsection 3.3 shall terminate 
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and the entire right, title and interest in and to such assets shall belong 
to and vest in the Receiver as of the Bank Closing without further act 
or deed. The assets so selected, purchased or designated shall thereupon 
no longer be a part of the Additional Assets. All Additional Assets shall 
continue to accrue in accordance with the terms of the related obligation: 
and all such accruals shall be for the account of the Assuming Bank if 
the asset is selected or purchased, and for the account of the Receiver 
if the asset is so designated. 


As used in this Agreement, the term ‘Available Assets’’ shall 
mean the Additional Assets and the assets available at the time for 
purchase pursuant to Section 4 hereof. 


(a) Securities. 


(i) The Assuming Bank may select, in the manner provided 
for in this subsection 3.3(a), securities owned by the Bank as 
of the Bank Closing (except stock of the FRB, stock of FNB 
Bradford Stock Services, Inc., stock of the Bank’s subsidiaries 
and warrants, options or similar rights received or bargained 
for by the Bank at the time of the initial making of a loan by 
the Bank) including, but not limited to, securities issued by the 
United States Treasury, by United States Government agencies or 
corporations, by a state or political subdivision or by a private cor- 
poration or other business entity. Such securities may be selected 
or rejected before or after valuation but in each case shall be 
valued at their fair market value as determined below, plus accrued 
but unpaid interest as of the Bank Closing. Such interest com- 
putation will be made by the Assuming Bank and the Receiver. 
Securities not selected or rejected prior to valuation may be 
selected within two banking business days after the date their fair 
market value, as determined pursuant to subsection 3.3(a) (ii) 
hereof, has been furnished by the Securities Appraisers (as here- 
inafter defined) to the Assuming Bank. Securities appraised and 
not selected within such period shall be deemed automatically 
rejected by the Assuming Bank. Securities so selected which were 
pledged by the Bank as security for public deposits, pledged as 
security for a bond issued to secure public deposits, pledged for 
faithful performance of the trust department of the Bank or sold 
by the Bank subject to repurchase agreements may, but need not, 
be selected and, if selected, shall be selected subject to any such 
pledge or security interest. Any other securities so selected but 
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not delivered to the Assuming Bank within three banking business 
days after selection may be rejected by the Assuming Bank at any 
time prior to delivery. Within three banking business days after 
any securities are rejected or deemed rejected by the Assuming 
Bank, the Assuming Bank shall take whatever steps are necessary 
to obtain the release of any security interests which exist in the 
rejected securities and which secure liabilities assumed by the 
Assuming Bank and shall provide the Receiver with such docu- 
ments or other evidence of that release as it shall reasonably 
request. 


(ii) From time to time and as promptly as practicable (but in 
any event within 150 days) after the Bank Closing, the fair market 
value as of the Bank Closing (or later date referred to below) of 
all securities available for selection hereunder and not previously 
rejected by the Assuming Bank shall be determined by Salomon 
Brothers and Merrill Lynch, Pierce, Fenner & Smith Incorporated 
(the ‘‘Securities Appraisers’’) in the manner referred to in Annex 
l-hereto. The Securities Appraisers shall furnish such determina- 
tions of fair market value in writing to the Assuming Bank and the 
Receiver immediately upon the making of such determinations. In 
the event that: the determination of fair market value is not made 
with respect to any security owned by the Bank as of the Bank 
Closing within fifteen days of the Bank Closing, the Receiver or 
the Assuming Bank may request, prior to selection, a new deter- 
mination of the fair. market value of such security as of two 
banking business days following such request, and such security 
shall be valued and may be selected by the Assuming Bank at the 
higher of the two valuations. 


(b) Loans. 


(i) The Assuming Bank may select loans made by the Bank 
including customers’ liabilities on acceptances and overdrafts. 
The loans so selected shall be valued at their Book Value plus 
accrued but unpaid interest or less unearned discount, whichever 
is applicable, as of the Bank Closing. Any loans purchased by the 
Assuming Bank pursuant to subsection 3.2(b) hereof or selected 
‘pursuant to this subsection 3.3(b) which are subject to the interest 
of Bank of America National Trust and Savings Association under 
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its participation agreement with the Bank shall be purchased or 
selected subject to such interest, and the Assuming Bank shall not 
fail to select any such loan if such failure would result in a liability 
to the Receiver pursuant to such participation agreement. 


(ii) The Assuming Bank agrees to select receivables arising 
from advances made with respect to selected mortgage loans such 
as real estate tax, insurance and other advances, at the Book Value 
thereof. 


(iii) Warrants, options or similar rights received or bargained 
for by the Bank at the time of the initial making of a loan by the 
Bank shall be acquired by the Assuming Bank without any reduction 
in the Additional Asset Value if the loan is selected. Such warrants, 
options or similar rights shall become the sole property of the 
Receiver if the loan is rejected. 


(iv) Any overdraft on which full payment is made within 30 
days of the Bank Closing shall be automatically selected by the 
Assuming Bank. Any other overdraft may be selected or rejected, 
except that the Assuming Bank may only reject that part of any 
overdraft that it cannot satisfy by exercising any rights of set-off 
available to it and shall thereafter remit to the Receiver any collec- 
tions on the overdraft received by it. 


(v) Any foreign exchange contracts entered into by the Bank 
to specifically cover the exchange risk on a foreign currency loan 
shall be acquired by the Assuming Bank without any reduction in 
the Additional Asset Value if that foreign currency loan is selected. 
Such contracts shall become the sole property of the Receiver if 
that foreign currency loan is rejected. 


(c) Accrued Assets and Prepaid Expenses. 


The Assuming Bank shall purchase all accrued assets and prepaid 
expenses relating to an asset selected under this subsection 3.3 at 
Book Value other than expense advances to employees retained by the 
Assuming Bank for less than five days following the Bank Closing. 


-_ 


3.4 Procedure for Additional Asset Selection. 
(a) On or before each of the dates specified below, the Assuming 
Bank shall have purchased pursuant to subsection 3.2(d) or 3.3 or 
pursuant to Section 4 hereof, by notice to the Receiver or by inclusion 
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in Schedule F, assets having an aggregate value and purchase price, 
determined as provided in this Agreement, equal to or, for any period 
prior to the last such period, greater than the product of (i) the sum of 
the Additional Asset Value as of the Bank Closing and the value and 
purchase price of the assets purchased pursuant to subsection 3.2(d) 
hereof multiplied by (ii) the percentage set forth opposite such date in 
the table below: 
Date F 


The Bank 
30th day 
60th day 
90th day 
120th day 

150th day 
180th day 


provided however that, solely for this purpose, no purchase of securities 
listed on Schedule F or selected pursuant to subsection 3.3(a) within 
25 days after the Bank Closing shall be taken into account and the 
value of any securities so purchased shall be deducted from the Addi- 
tional Asset Value as of the Bank Closing. 


(b) On or before each of the dates specified below, the Assuming 
Bank shall have rejected Available Assets, and assets listed on Sched- 
ule E, by notice to the Receiver or inclusion in Schedule E, having an 
aggregate Book Value of not less than: 

(i) in the case of the following dates, the amount set forth 
opposite such date in the following table (excluding, for the purpose 
of this subdivision (i), the value of securities rejected or deemed 
rejected pursuant to subsection 3.3(a) or by being listed on 
Schedule E): 


and (ii) in the case of the following dates, an aggregate of : 
(A) $500,000,000, plus 
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(B) the difference between the Book Value of the Avail- 
able Assets required to be rejected under this Agreement and 
$500,000,000 multiplied by the percentage set forth opposite 
such date in the table below: 


eg be Percentage 
120th day 30% 
150th day 60% 
180th day 100% 


(c) Assets listed on Schedule E or F shall, for the purpose of the 
foregoing computations, be deemed to have been rejected or purchased, 
respectively, as of the Bank Closing. The computations involved in 
determining the amounts of assets required to be rejected shall be 
based on Book Value whether or not the assets have been appraised. 


(d) Asset selections may be made at any time, but, except as 
otherwise provided in this Agreement, rejections may be made no 
more frequently than once each week. 


(e) In the event that, by the end of any period specified above, the 
Assuming Bank does not, by notice, select or purchase the percentage of 
Additional Asset Value required or does not, by notice, advise the Re- 
ceiver that it has rejected the required amount of Available 
Assets, the Receiver, upon such consult:tion with and notice to the 
Assuming Bank as it deems reasonable, may designate the Available 
Assets which are deemed selected, purchased and rejected during the 
period. The parties recognize that the Additional Asset Value as of 
the Bank Closing will be adjusted from time to time as provided in 
this Agreement and that the requirements of this subsection 3.4 accord- 
ingly will be based upon the best information available at a reasonable 
time prior to the time such requirements are to be met. Selections, 
purchases and rejections shall be final and irrevocable, whether made 
by the Assuming Bank or by the Receiver, except as otherwise provided 
in this Agreement. 

(f) Notwithstanding any other provision of this Agreement, in the 
event the Assuming Bank rejects a loan which has been expressly 
secured by a time or demand deposit of the Bank which has been 
assumed by the Assuming Bank pursuant to subsection 2.1 hereof, the 
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Assuming Bank shall hold such deposit subject tc such security interest 
and shall not pay such deposit except under the terms of any security 
agreement (unless the loan is in default) or with the approval of 
Receiver or as may be required by law. When a loan secured otherwise 
than as set forth above is rejected, the Assuming Bank shall deliver 
(without recourse or warranty) to the Receiver at the time of rejection 
all collateral (or evidences thereof) securing the loan then or thereafter 
in the possession of the Assuming Bank. 


(g) Whenever the Additional Asset Value is reduced to zero, and, 
in any event, 180 days after the Bank Closing, all remaining Available 
Assets shall be deemed rejected. 


3.5 Extensions and Modifications of Loans. 


During the period’ 80 days after the Bank Closing, the Assuming 
Bank may, without prior approval of the Receiver and without prejudice 
to the Assuming Bank’s right to reject a particular loan, (i) extend 
the maturity of or postpone any payment of principal or interest on the 
loan for up to 90 days, (ii) increase the rate of interest on the loan or, 
if in accordance with the contract, reduce the rate of interest on the 
loan or (iii) modify any other terms of the loan provided the repay- 
ment schedule is not modified otherwise than as permitted by clause (i) 
of this subsection, collateral is not released without substitution of 
comparable collateral of equal or greater value, payment of interest or 
principal is not waived or subordinated and any other person who is 
obligated on such loan is not released; the substitution of new accounts 
receivable in accordance with the terms of an agreement with a customer 
of the Bank in existence at the Bank Closing for cash received in pay- 
ment of accounts receivable previously assigned to the Bank or the 
Assuming Bank shall be deemed to satisfy the requirements of the fore- 
going clause (iii). Any such extensions or modifications are to be in 
accordance with prudent banking practice (taking into account the 
information reasonably available to the Assuming Bank when the 
decision to extend or modify is made). 


3.6 Advances by the Assuming Bank. 


Advances to a customer of the Bank who was indebted on a loan 
(including indebtedness drawn down as part of a line of credit) which is 
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a part of the Additional Assets (an ‘‘Outstanding Loan’’) may be made 
by the Assuming Bank under the following circumstances and with the 
following results: 

(a) Where the Assuming Bank has an existing loan relation- 
ship (including that of syndicate manager but excluding an inter- 
est in a syndicated loan for which some other bank is the syndicate 
manager) with a customer of the Bank, advances on an Outstand- 
ing Loan to that customer may be made by the Assuming Bank 
without consultation with or prior approval of the Receiver, but 
any advances so made shall be solely for the account of the Assum- 
ing Bank. If the Outstanding Loan is rejected by the Assuming 
Bank, it shall have a participation interest in the Outstanding 
Loan and such advances as provided in paragraph (i) of this 
subsection 3.6. 


(b) Where a bank other than the Assuming Bank is the mana- 
ger of a syndicated Outstanding Loan in which both the Bank and 
the Assuming Bank have an interest, advances in accordance with 
the syndicate or participation agreement may be made by the 
Assuming Bank during the 60 days after the Bank Closing as a 
result of the Bank’s interest without consultation with or prior 
approval of the Receiver, s¢ long as the Assuming Bank makes a 
similar advance pursuant to such agreement for its own account. 
Advances on account of the Assuming Bank’s interest shal] bo 
solely for its account. Advances on account of the Bank’s interest 
shall be solely for the account of the Assuming Bank if it selects 
such Loan or participation from the Additional Assets; but if such 
Loan or participation is rejected, such advances shall be for the 
Receiver’s account. 

(c) In the case of an Outstanding Loan which is 2 construction 
loan, and where, under normal banking practices, there is con- 
sidered to be a take-out commitment (and such commitment is in 
writing) other than from the Bank or an affiliate of the Bank known 
to be such by the Assuming Bank, the Assuming Bank may make 
additional advances on the Outstanding Loan during the 180 days 
after the Bank Closing in accordance with certification and other 
take-down requirements of the existing Outstanding Loan docu-. 
ments, where the conditions for such additional advances have been 
met in accordance with normal banking practices, without consul- 
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tation with or prior approval of the Receiver. If the Outstanding 
Loan is selected by the Assuming Bank from the Additional Assets, 
the advarces shal! be for the account of the Assuming Bank; but 
if the “u “ing Loan is rejected, such advances shall be for the 
Receiver’r . ant. 

(d) «dditional advances on Outstanding Loans which do not 
fall within paragraphs (a), (b) or (c) of this subsection 3.6 may 
be made by the Assuming Bank during the 30 days after the 
Bank Closing without consultation with or prior approval of the 
Receiver so long as the aggregate unpaid principal amount of all ad- 
vances made under ti:is paragraph (d) does not exceed $25,000,000 
at any time during such 30-day period. If the Outstanding Loan 
is selected by the Assuming Bank from the Additional Assets, the 
advances shall be for the acccunt of the Assuming Bank; but if the 
Outstanding Loan is rejected, such advances shall be for the Re- 
ceiver’s account. 

(e) Additional advances with respect to Outstanding Loans 
not falling wit. in paragraphs (a), (b), (c) or (d) of this subsection 
3.6 may be made with or without prior approval of the Receiver. If 
such prior approval is obtained, the Assuming Bank may either 
select or reject the Outstanding Loan. If such Loan is selected, the 
advance shall be for the account of the Assuming Bank. If such 
Loan is rejected, the advance will be paid for in cash by the Re- 
ceiver. If such prior approval is not obtained and the Outstanding 
Loan is selected by the Assuming Bank, it shall select the entire 
amount of the Outstar.ding Loan con:puted at the Bank Closing 
and all advances made thereon shall be for the account of the As- 
suming Bank. If such prior approval is not obtai- 2d and the Out- 
standing Loan is rejected by the Assuming Bank, it shall have a 
participation interest in the Ovtstanding Loan and such advances 
as provided in paragraph (i) of this subsection 3.6. 

(f) Notwithstanding paragraphs (a), (b), (c), (d) and (e) uf 
this subsection 3.6, without the Receiver’s prior approval 1% au- 
vance shall be made except for the account of the Assuming Bank 
(i) with respect to Outstanding Loans classified as Subs!,: dard, 
Doubtful or Loss in the August 1974 examination of the Bank by 
the Comptroller of the Currency or (ii) if the Receiver notifies the 
Assuming Bank prior to the advance not to make any further 
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advances with respect to that customer. If such prior approval for 
an advance is not obtained and the Outstanding Loan is selected 
by the Assuming Bank, the advance shall be for the account of ihe 
Assuming Bank. The Outstanding Loan may be rejected by the 
Assuming Fank, but it shall have a participation interest in the 
Outscanding Loan and such advances as provided in paragraph 
(i) of this subsection 3.6. 


(g) Upon the rejection of an Outstanding Loan on which the 
Assuming Bank haz made advances which prove to be for the 
account of the Receiver and which are not to be paid for in cash 
pursuant to subsection 3.6(6) hereof, the Assuming Bank shall, 
within the succeeding 30 days, select and purchase, in the manner 
provided in Section 3 or 4 hereof, Available Ascets of a value and 
purchase price equal to the amount of such advances without any 
reduction as a result of such selection and purchase in the Addi- 
tional Asset Value. : 

(h) Within fifteen days of the making of any advance with 
respect to an Outstanding Loan, the Assuming Bank shall deliver 
to the Receiver a statement setting forth the advances made, to 
whom they were made, informatiou as to the existence or non- 
existence of a borrowing relationship with the Assuming Bank and 
other information sufficient to enable the Receiver to determine 
the applicability of particular provisions of this subsection 3.6. 


(i) In the event the Assuming Bank makes one cr more ad- 
vances on an Outstanding Loan, rejects such Outstaading Loan 
and is to have a participation interest in such Outstanding Loan 
and such advances, pursuant to subsection 3.6(a), (e) or (f) hereof 
(boreinafter called the ‘‘Advances’’ and the principal amount of 
tLe Outstanding Loan plus the principel amount of all Advaiuces 
theretofore made less the amount of all payments and collections 
theretofore received ard applied to principal being called the 
‘*Debt’’), any payments cr collections on the Debt received subse- 
quent to the making of the first Advance shall, upon such rejection, 
oe applied for the account of the Assuming Bank to the extent the 
Assuming Bexk would have been entitled to participate in such 
payment or collecti~n had it acquired through the making and ::i 
the time of each Advance a pari passu participation interest in 
the Debt in the same ratio as the unpaid principal amount of such 
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Advence bear: to the then Debt. Following such rejection and 
after such application, the Assuming Bank shall have a pari passu 
participation interest in the Debt in the ratio which the outstanding 
principal amount of all such Advances bears to the then outstand- 
ing Debt. All payments or collections on such Debt, whether re- 
ceived before or after rejection, shall be applied pro rata, first, 
to accrued interest and, second, to unpaid principal. 


3.7 Servicing Arrangements. 


(a) The Assuming Bank agrees to service all Additional Assets 
(but only until such assets are either selected or rejected by the Assum- 
ing Es:«) in accordance with normal and prudent banking practices, 
but subject to the other provisions of this Agreement and giving due 
recognition to the Assuming Bank’s lack of familiarity with the Addi- 
tional Assets. The Assuming Bank shall exercise reasonable diligence 
with respect to collections. The Receiver will pay the Assuming Bank 
$200,000 at the end of every 30 days during the 180 day period follow- 
ing the Bank Closing, as a fee for the servicing of those Additional 
Assets. 


(b) During the 180-day period following the Bank Closing, the 


Assuming Bank shall hold (on a non-segregated basis) for the benelit 
of itself and the Receiver all principal, interest, dividends, premiums, 
rental income from the Real Estate (as hereinafter defined) and other 
payments, income or distributions on the Available Assets. Any such 
amounts received with respect to assets selected by the Assuming Bank 
shall be for its account; and, subject to the provisions of subsection 
3.6(i) hereof, any such amounts received with respect to assets rejected 
by the Assuming Bank shall be for the account of the Recei--er and shall 
be paid to the Receiver at the time suc: assets are rejected by the As- 
suming Bank, together with interest computed at the Assuming Ba:ik’s 
prime rate from the date of receipt by the Assuming Bank to the date 
of payment by the Assuming Bank to the Receiver. 

(c) The Assuming Bank agrees that after the Bank Closing it 
will, if requested, act as agent for the Receiver at locations where the 
Assuming Bank has an office to hold for safekeeping assets of the 
Receiver located outside ‘he United States and to receive and remit to 
the Receiver, in accordanrs with the Receiver’s instructions, any pay: 
ments of principal, interest or otherwise made on such assets which 
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. &re paid or payable at locations outside of the United States. The 

Assuming Bank’s obligation shall be limited to the safekeeping of such 
assets and to receive and remit such payments and it shall have no 
obligation to take any action to enforce any obligation owed the Re- 
ceiver on any such asset. The Assuming Bank shall be reimbursed by 
the Receiver for reasonable out-of-pocket expenses incurred in carrying 
out its obligations under this subsection 3.7(c). 


38 Right of First Refusal. 


Other than assets to be sold in an established securities or currency 
trading market or at an auction, the Assuming Bank shall have the 
right of first refusal on all assets rejected by the Assuming Bank and 
thereafter offered for sale by the Receiver on terms no less favorable to 
the purchaser than those offered by an unrelated third party. Such 
right of first refusal shall be limited, however, to any asset or group of 
assets which are offered for sal- by the Receiver at a price in excess of 
$100,000 within the period of one year following the Bank Closing, and 
such right must be exercised by delivery of notice to the Receiver 
within two banking business days following notice from the Receiver 
that it intends to sell the assets or group of assets and the terms of 
the proposed sale. The Assuming Bank shall also have the right at 
any time to purchase, for cash, loans held by the Receiver at their then 
book value plus accrued interest or less unearned discount, as the case 
may be. 


Szcrion 4. Punrcnass anp Sarz or Orner Assets; ASSIGNMENTS OF 
anp Susizases Unver Leases. 


41 General. 


(a) The Receiver hereby grants to the Assuming Bank an option 
to purchase the entire interest of the Bank and the Receiver and any 
subsidiary of the Bank in and to any or all of the assets (other than 
leases) of the Bank and its subsidiaries described in this Section 4 as 
available for purchase, for the purchase price arrived at as set forth 
below with respect to each asset and within the time limitations speci- 
fied in this Section 4. Upon the purchase by the Assuming Bank of 
any such asset, the Additional Asset Value shall be reduced by an 
amount equivalent to the purchase price with respect to the purchased 
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asset, subject to the adjustments set forth in this Agreement. If an 
asset is purchased prior to an appraisal required by this Section 4, 
the amount of such reduction shall initially be the Book Value of such 
asset (less the amount of any outstanding indebtedness for borrowed 
or purchase money secured by any mortgages or other liens to which 
such asset may be subject) and shall thereafter be adjusted for the 
difference betweer. the Book Value and the fair market value of such 
asset. The Assuming Bank may terminate such option as to any such 
asset at any time, whereupon such asset shall, for the purposes of this 
Agreement, be deemed rejected and no longer a part of the Available 
Assets. The Receiver shall hold available for such purchase each such 
asset until, and the option herein granted shall terminate upon, the 
earlier of (i) 180 days after the Bank Closing, (ii) the date on which 
such asset has been rejected by the Assuming Bank or (iii) the date upon 
which the Additional Asset Value shall become zero. 


(b) The Reeeiver hereby grants to the Assuming Bank an option 
in accordance with this Section 4 to receive an assignment of or sublease 
under any lease to the Bank or Franklin Buildings, Inc. (‘‘FBI’’) other 
than any lease of property owned by FBI, to the extent consistent with 
the provisions of the particular lease and the rights of the parties 
thereto. 


42 Real Property. 


(a) The Assuming Bank may, by notice to the Receiver, exercise 
its option to purchase the fee of any parcel of real property, including 
all improvements and fixtures thereon, owned by the Bank or by FBI 
at the Benk Closing (the ‘‘Real Estate’’). The purchase price of each 
parcel of the Real Estate shall be its fair market value at the Bank 
Closing as determined pursuant to subsection 4.2{b) hereof (less the 
amount of any outstanding indebtedness for borrowed or purchase 
money secured by any mortgages or other liens to which such parcel 
may be subject). In no event shall any parcel of the Real Estate have 
a purciase price of less than zero. 


(b) Within 150 days after the Bank Closing, the Receiver shall, 
as to each parcel of the Real Estate, unless such parcel was previously 
rejected by the Assuming Bank pursuant to subsection 3.4 hereof, cause 
the title of such parcel to be examined by a title company or companies 
to be designated by agreement between the Receiver and the Assuming 
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Bank (the ‘Title Company’’) and cause such parcel to be appraised by 
James D. Landauer Associates, Inc. (the ‘‘Property Appraiser’’) to 
determine its fair market value as of the Bank Closing. The fair market 
value of each such parcel shall be determined on the assumption that 
such parcel is sold as an asset in an all cash sale between a willing seller 
and purchaser for the same use as such parcel was being used by the 
Bank at the Bank Closing without regard to any business associated 
therewith, it being intended that goodwill not be a factor in such ap- 
praisal; however, such appraisal shall take into account all encum- 
brances affecting the parcel or the title thereto, but without taking into 
consideration any mortgage or other lien securing any outstanding 
indebtedness for borrowed sr purchase money or any of the present 
leases to the Bank of the Rea) Est.te owned by FBI. If any such parcel 
has space which at the Bank CUicsiug was not used by the Bank in the 
branch operations of any branci: of the Bank and such space is not cur- 
rently occupied by a tenant of subtenant, the Property Appraiser shall 
also take into account the cost which an owner cf such parcel might 
reasonably incur in preparing such space for use by a prospective tenant 
or subtenant thereof. 


(c) If the Assuming Bank exercises its option to purchase any 
parcel of the Real Estate, t.2 Receiver shall convey or cause to be con- 
veyed title thereto by bargain and sale deed without covenants to 
the Assuming Bank as soon thereafter as practicable. The tith to 
be conveyed will be such title as the Title Company shall have certified 
in its title report prepared pursuant tn subsection 4.2(b) hereof, subject 
to the title exceptions therein set forth, except that prior to the convey- 
ance of title of any parcel of the Real Estate owned by FBI, the Receiver 
agrees to (i) have such parcel released from the lien of certain mort- 
gages and supplementai mortgages to Bankers Trust Company, as 
trustee, which the parties understand presently secure an indebtedness 
of FBI of approximately $21,000,000, (ii) cancel any lease (such can- 
cellation, however, ts be subject to the rights of subtenants, if any) of 
such parcel by FBI to the Bank, (iii) have such parcel released from 
the lien or other encumbrance of any other security instruments, if any, 
pertaining to the indebtedness referred to in claur . (i) above, (iv) take 
such action as msy be required in order that the Assuming Bank shall 
have no oblig¢tions with respect to such mortgages or security instru- 
ments, the obligations secured thereby or such leases (except as to sub- 
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tenants, if any, under such leases, as provided in subsection 4.5 hereof) 
and (v) cause all title exceptions relating to ciauses (i) and (ii) above 
or to the security instruments referred to in claus (iii) above to be 
deleted from said title report. The Receiver agrees at the request of the 
Assuming Bank to use its reasonable best efforts (other than the pay- 
ment of any money) to cause the removal of all other {"+.1s, burders or 
encumbrances to which the title may be subject. Iz tit!e is conveyed 
to tie Assuming Bank subject to any mortgages or other liens securing 
any outstanding indebtedness for borrowed or rurchase money, the 
Assuming Bank shall assume the same unless such indebtedness was 
without recourse to the Bank. 


(d) The Receiver shall bear the costs of conveyance usually and 
customarily borne by the seller of real property ix ‘ze place in which 
the property is situated except those from which the Receiver may be 
exempt; provided, however, the Receiver shall pay real proyerty 
transfer taxes to the extent that the Receiver’s exemption thers?rom 
imposes an additional tax burden on the A*suming Bank. The Assuming 
Bank shall bear that portion of the costs of such conveyance usually and 
customarily borne by the purchaser of real property in the place in 
which the property is situated. Closing adivstments shall be as of the 
Bank Closing and, unless otherwise provided i: ihis Agreer: rt (it being 
understood that neither the Receiver nor the Assuming }39i« snall be 
required to bear any cost or expense more than onc2). shali be in accord- 
ance with the Customs in Respect to Title Closings as published by the 
Real Mstate Board of New York, Inc. 


43 Leagehold Interests. 


(a) The Assuming Bank may, by notice to the Receiver, exercise 
its option to obtain an assignment of any lease (other than a lease of any 
parcel of the Real Estate and/or personal property owned by FBI in 
effect at the Bank Closing) to the Bank or FBI coverirg real and/or 
personal property in effect at the Bank Closing or a sublease under 
any such lease of all of the property subject to such lease for the 
balance of the term thereof : _.d, to the extent requested by the Assuming 
Bank, any renewal terms which can be exercised (less, in the case of a 
sublease, such period of time as ‘s necessary for the sublease to be a 
sublease and not an assignment), and on the «sxe terms, including the 
amount of rent, provided in such lease, to the extent consistent with the 
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provisions of such lease and the rights of the parties thereto. The 
Assuming Bank’s option shall terminate if the Assuming Bank gives 
notice to the Receiver that it does not intend to exercise its option or if 
the option is not exercised within 120 days after the Bank Closing 
except that as to such leases as the Receiver shall designate by notice 
prior to the expiration of said 120 day period the option shall continue 
until terminated by 10 days notice by the Receiver to the Assuming 
Bank. The Aseuming Bank agrees to exercise its option under this 
subsection 4.3(a) or to give notice that it does not intend to exercise such 
option as promptly as feasible after the Bank Closing. 


(b) Upon the exercise by the Assuming Bank of its option as to 
any lease, the Receiver shall execute and deliver to the Assuming Bank 
an appropriate assignment.of or sublease under such lease, and the 
Assuming Bank shail assume all obligations of the Bank and the 
Receiver under such lease as of the Bank Closing. In the case of any 
lease as to which the option has terminated, the Receiver shall use its 
best efforts (but s. all not be obligated to assume the obligations of the 
Bank under such lease) to enable the Assuming Bank to have access 
to the leased premises for a reasonable period of time following the 
Bank Closing. No exercise of the option granted pursuant to subsection 


4.1(b) hereof shall affect the Additional Asset Value or the obligation 
of the Assuming Bank to purchase assets under subsection 3.4 hereof. 


(c) In the cage of ey lease as to which the Assuming Bank desires 
an assignment or sublease but as to which either there are terms and 
conditions which in the reasonable judgment of the Assuming Bank are 
onerous, the fair use value, determined pursuant to subsection 5.8 
hereof, is less than the rental required by the lease or the holder of 
the lessor’s interest has the right to refuse to consent to such assign- 
ment or sublease and has refused to consent thereto on reasonable 
conditions, the Receiver agrees to use its reasonable best efforts to 
cause the lessor to eliminate such onerous terms and conditions, to 
reduce such rental to an amount equal to the fair use value or to obtain 
the consent of the lessor to such assignment or sublease on reasonable 
conditions. 


4.4 Other Personal and Real Property. 


(a) The Assuming Bank may, by notice to the Receiver, exercise 
its option to purchase any furniture, trade fixtures or other tangible 
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personal property, including computer programs, which at the Bank 
Closing were owned by the Bank or by FBI (the ‘‘Personalty’’) or any 
leasehold improvements (other than in respect of the Real Estate owned 
by FBI, the leasehold improvements on which are being treated as 
improvements pursuant to subsection 4.2(a) hereof) installed at the 
expense of the Bank. Upon the purchase of any Real Estate pursuant 
to subsection 4.2 hereof or the taking of an assignment of or sublease 
under any lease pursuant to subsection 4.3 hereof or the execution of 
any new lease by the Assuming Bank of premises leased by the Bank 
at the Bank Closing, the Assuming Bank shall exercise its option to 
purchase all Personalty and, in the case of any lease, all leasehold 
improvements, installed at the expense of the Bank, in each case used 
by the Bank in the branch operations of its branch at such location. 

(b) The purchase price of the Personalty and leasehold improve- 
ments purchased by the Assuming Bank pursuant to subsection 4.4(a) 
hereof shall be the fair market value thereof at the Bank ‘Closing 
determined in accordance with subsection 4.4(d) hereof (less the amount 
of any outstanding indebtedness for borrowed or purchase money se- 
cured by mortgages, chattel mortgages, security interests or other liens 
‘ “geting such Personalty or leasehold improvements, unless such in- 
ucbtedness was applied in reduction of the fair market value of the 
Real Estate purchased pursuant to subsection 4.2 hereof). Notwith- 
standing the foregoing, computer programs included in the Personalty 
shall have a purchase price of zero. In no event shall any Personalty 
or leasehold improvements have a purchase price of less than zero; 
provided, however, that if any Personalty required by subsection 4.4(a) 
hereof to be purchased would otherwise have a purchase price of less 
than zero, the Assuming Baak may elect not to purchase such Personalty. 

(c) If requested by the Assuming Bank, prior to the assignment of, 
or sublease to the Assuming Bank under, any lease pursuant tu subsec- 
tion 4.3(a) hereof or the execution of any new lease by the Assuming 
Bank of real property leased by the Bank, or as soon thereafter as is 
feasible, the Receiver shall cause the Title Company to issue a report 
of search showing claims or liens, if any, against the leasehold improve- 
ments other than interests of landlords under the-lease or interests of 
subtenants under leases, if any. Such search and report shall be paid 
for by the Assuming Bank. 

(d) Within 150 days after the Bank Closing, the Personalty and 
leasehold improvements installed at the expense of the Bank shall be 
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appraised by the Property Appraiser to determine tair market value 
at the Bank Closing, such fair market value to be determined on the 
assumption that the item of Personalty or such leasehold improvement 
is sold as an asset in an all cash sale between a willing seller and pur- 
chaser for the same use as such item or improvement was being used by 
the Bank at the Bank Closing without regard to any business associated 
therewith, it being intended that goodwill not be a factor in such ap- 
praisal, and that as to such lessehold improvements there shall also be 
taken into account the balance of the term of the respective lease and 
the length of the term under each option to extend the original term 
of or to renew such lease. 


(e) The Assuming Bank may, by notice to the Receiver, exercise 
its option to purchase (i) all outstanding shares of any wholly owned 
subsidiary of the Bank (other than FBI) or purchase all-of the assets 
and assume all of the liabilities of any such subsidiary at a purchase 
price equal to the fair market value of such stock determined by the 
Securities Appraisers, (ii) all right, title and interest of the Receiver 
and the Bank in any financing leases by the Bank or participations in 
any financing leases to others of personal property, including the inter- 
est of the Bank and the Receiver in such personal property, at a pur- 
chase price equal to the Book Value thereof, and (iii) any other tangible 
or intangible assets owned by the Bank (except stock of the FRB and 
FNB Bradford “tock Services, Inc.) not otherwise covered by this 
Agreement, at such purchase price as may be agreed upon by the Re- 
ceiver and the Assuming Bank, except that if the Assuming Bank 
elects to purchase a part of the name of the Bank, its purchase price 
for purposes of this Agreement shall be zero. 


(f) The Assuming Bank agrees that upon the purchase, assign- 
ment or sublease of any property pursuant to this Section 4, or upon 
the execution of any new lease by the Assuming Bank with respect to 
any property leased by the Bank, it shall purchase all prepaid expenses 
relating to such property, at a purchase price equal to the Book Value 
thereof. 


(g) The Receiver shall execute and deliver or cause to be executed 
and delivered to tue Assuming Bank appropriate bills of sale or other 
transfer instruments transferring to the Assuming Bank all the right, 
title and interest of the Receiver, the Bank or any subsidiary of the 


Bank in and to any property purchased by the Assuming Bank pursuant 
te this subsection 4.4, 
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45 Leases and Subleases to Third Parties. 


If, on the effective date of the purchase, assignmsut or sublease of 
any property pursuant io this Section 4, such property is subject to a 
lease or sublease to a third party, the Assuming Bank shall accept such 
property subject to such lease or sublease to a third party of which 
lease or sublease the Assuming Bank has actua! or constructive notice, 
and the Assuming Bank agrees to assume all obligations of the Bank 
and the Receiver with respect thereto. The Assuming Bank shall con- 
tinue to be liable pursuant to subsection 2.1(h) hereof for any security 
deposits by such third parties; however, if the Assuming Bank does 
not exercise its option to purchase any such property or to receive 
an assignment of or sublease under the lease thereof or does not enter 
into a new lease with respect to such leased property, the Assuming 
Bank shall return to the Receiver an amount equal to the security 
deposits of all third parties relating to such property and the Assuming 
Bank’s liability with respect to such security deposits pursuant to 
subsection 2.1(h) hereof shai: be cancelled. 


46 Sales and Use Tazes. 


All sales or use taxes (but excluding any real property transfer 
taxes) which may be imposed on a transfer of any property to the As- 
suming Bank pursuant to this Section 4-shall be the obligation of the 
Assuming Bank. 


4.7 Receiver’s Assistance. 


In the event the Assuming Bank requests any disposition of any 
of the property referred to in this Section 4 other than as provided 
for in this Section 4, the Receiver agrees to use its best efforts to 
cooperate with the Assuming Bark in accor slishing such requested 
disposition provided such request is reasonable in the Receiver’s sole 
discretion and does not impair and is not inconsistent with the rights, 
-duties and obligations of the Receiver. 


48 Right to Designate Grantee, Assignee or Sublessee. 

In each situation under this Section 4 in which the Assuming Bank 
is entitled to purchase any asset of the Bank or any subsidiary or to 
have an assignment of a lease to the Bank or to receive a sublease of any 
property held by the Bank under a lease, the Assuming Bank may 
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designate one or more persons, firms or corporations as the grantee 
of such asset, the assignee of such lease or the sublessee of such sub- 
lease, provided that the Assuming Bank shall, contemporaneously 
therewith, agree to guarantee to the Receiver the performance by such 
substitute grantee, assignee or sublessee of any obligation which the 
Assuming Bank would have been required to assume had it been the 
grantee, assignee or sublessee in the transaction. 


Szorion 5. Uss or Prorzsry 
5.1 Operation of Banking Offices by Assuming Bank. 


Provided it is granted appropriate permission by the Comptroller 
of the Currency, the Federal Reserve Board, the Corporation and/or 
the applicable state supervisory agency, whichever has jurisdiction, the 
Assuming Bank will exert its best efforts (with the assistance of the 
Receiver and as to the use of any property solely as the licensee of the 
Receiver) to reopen, continue to operate and use for business, com- 
mencing on the first business day after the Bank Closing, all domestic 
banking offices and domestic banking branches used by the Bank at the 


Bank Closing and listed on Schedule H hereto. Any such office or 
branch may be closed and its use discontinued within 30 days after the 
Bank Closing only if the Corporation, with the advice of the appropri- 
ate bank supervisory agency or agencies, determines that such discon- 
tinuance will not adversely affect the convenience and needs of the 
public. 


5.2 Use of Owned Property by Assuming Bank. 


The Assum:::g Bank shall have the right to use, solely as the licensee 
of the Receiver, any property owned by the Bank or FBI, or any 
property owned by any other subsidiary of the Bank and used by the 
Bank in its banking business at the Bank Closing, for a period which 
shall commence at the Bank Closing and continue until the date of 
any purchase thereof or termination of the option with respect thereto 
pursuant to Section 4 hereof. 


5.3 Use of Leased Property by Assuming Bank. 

The Assuming Bank shall have the right to use, solely as the 
licensee of the Receiver, any property leased by the Bank (other than 
property owned by FBI) or by FBI, or any property leased by any 
oth. subsidiary of the Bank and used by the Bank in its banking 
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business at the Bank Closing, for a period which shall commence at the 
Bank Closing and continue until the date of any assignment of or 
sublease under the lease thereof or of the execution of any new lease 
thereof or termination of the option with respect thereto pursuant 
to Section 4 hereof. 


5.4 Maintenance. 


The Assuming Bank shall maintain all property which it uses pur- 
suant to this Section 5 in as good condition as when received, reasonable 
wear and tear and damage by fire and other casualty excepted. 


5.5 Insurance. 


Until the later of (a) the date the Assuming Bank’s use of any 
property, as licensee of the Receiver, pursuant to this Section 5 is 
discontinued or (b) the date of any purchase, assignment or sublease 
with respect to such property or of the execution of any new lease 
thereof or termination of the option with respect thereto pursuant to 
Section 4 hereof, the Assuming Bank shall carry insurance coverage, 
including public liability insurance, on all such property used by the As- 
suming Bank to the same extent as it or its bank affiliates do with 
» respect to comparable property owned or used by the Assuming Bank, 
‘and all such insurance policies shall insure the Receiver, the Assuming 
Bank and all other interested parties as their interests may appear. 
In the event of any loss as to any such property (i) the Assuming 
Bank’s right to purchase or obtain an assignment or sublease with 
respect to such property shall not be impaired; (ii) property to be pur- 
chased shall be valued as of the Bank Closing; (iii) if the Assuming 
Bank purchases or obtains an assignment, sublease or new lease with 
respect to such property, the insurance proceeds payable to the 
Receiver and to the Assuming Bank shall be paid to the Assuming 
Bank; and (iv) if the Assuming Bank does not purchase or obtain an 
assignment, sublease or new lease with respect to such property, the 
insurance proceeds payable to the Receiver and to the Assuming Bank 
shall be paid to the Receiver. As to property which the Assuming Bank 
has a right to purchase, the parties agree that Section 5-1311 of the 
General Obligations Law of the State of New York shall have no appli- 
cation in the event of loss or damage by fire or other casualty. The 
Assuming Bank agrees to give the Receiver not less than five business 
days advance notice of its intention to discontinue use of any property 
used by the Assuming Bank pursuant to this Section 5. 


5.6 License Fees, Expenses and Adjustments. A 1 86 


(a) If the Assuming Bank uses, as the licensee of the Recaiver, 
and purchases pursuart to Section 4 hereof any Real Estate, Personalty 
or leasehold improvements installed at the expense of the Bank, it 
shall not, except as set forth below, be required to pay any license fee 
to the Receiver for any use of such property prior to the date of its 
purchase. If the Assuming Bank’s option to purchase terminates pur- 
suant to Section 4 hereof as to any Real Estate, Personalty or leasehold 
improvements installed at the expense of the Bank which the Assuming 
Bank has used as the licensee of the Receiver, the Assuming Bank shall 
pay a license fee, in cash, to the Receiver equal to the fair use value, as 
determined pursuant to subsection 5.8 hereof, for its use of such property 
to the later of (i) the date such use is discontinued or (ii) the date the 
option to purchase such property is terminated. Whether or not any 
Real Estate is purchased, the Receiver shal] be responsible for the 
payment of al! - al estate taxes with respect thereto payable during 
the period of use by the Assuming Bank. T\* Assuming Bank shall 
reimburse the Receiver (A) in respect of the p.r'.on of any real estate 
taxes paid by the Receiver subsequent to the Bank Closing, if any, 
assumed by the Assuming Bank pursuant to subsection 2.1 hereof and 
(B) for the portion of such taxes, if any, paid by the Receiver in respect 


of any Real Estate purchased by the Assuming Bank and relating to 
the period subsequent to the Bank Closing. The Assuming Bank, on 
behalf of the Receiver and as an additional license fee, shall be re- 
sponsible for all normal and recurring maintenance, utility and other 
expenses incidental to its use of such property until the date of the 
purchase thereof or the later of the dates set forth in clauses (i) and 
(ii) above. 


(b) With respect to any leased property within the purview of 
subsection 4.3 hereof which the Assuming Bank uses, as the licensee 
of the Receiver, until the date of any assignment of or sublease under 
the lease thereof or of the execution of any new lease thereof or the 
later of (i) the date such use is discontinued or (it) the date the option 
to obtain an assignment of or sublease under the lease of such property 
is terminated, the Assuming Bank shall pay an interim license fee to the 
Receiver in cash equal to the rent and additional rent stipulated in the 
respective leases of such property (excluding any acceleration thereof 
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asserted by the lessor), less ai.y rent payable by any sublessee for any 
period after the Bank Closing to the Receiver. Such interim license 
fee shall be paid no less than three business days prior to the date 
such rent or additional rent payment is due and payable. The Assuming 
Bank shall use its best efforts to collect, as agent for the Receiver, all 
rent from sublessees, and any such rent received by the Assuming Bank 
shall be paid by the Assuming Bank to the Receiver promptly after 
the receipt ‘hereof. If the Assuming Bank uses, as licensee of the 
Receiver, and obtains an assignment of or sublease under the lease of 
such property or executes a new lease thereof, any interim license fee 
paid by the Assuming Bank to the Receiver shall be a credit against the 
Assuming Bank’s liability in respect to such lease and, in the event 
the Assuming Bank is not given full credit under such lease for such 
interim license fee, the Receiver shall pay to the Assuming Bank in 
cash any deficiency less rent payable by any sublessees for any period 
after the Bank Closing but not collected and paid over to the Receiver. 
If the Assuming Bank does not obtain an assignment of or sublease 
under the lease of such property or does not execute a new lease thereof, 
the Assuming Bank shall pay to the Receiver, in cash, a license fee 
equal to the fair use value there: 2s determined pursuant to subsection 
5.8 hereof, for its use of that portion of such property not occupied by 
sublessees, excluding leaseheld improvements thereon, against which 
license fee there shall be credited any interim fee paid by it to the 
Receiver. To the extent that, after such credit, there is a net amount 
due to the Receiver from the Assuming Bank, such net amount shall 
be paid in cash and, to the extent that there is a net amount to be paid by 
the Receiver to the Assuming Bank, such net amount shall be paid in 
cash. The Assuming Bank’s use, as licensee of the Receiver, of any 
leased real or personal property shall be subject to the terms of the 
respective governing leases, and the Assuming Bank shall use its best 
efforts to comply, as licensee of the Receiver, with the terms of such 
leases, except for the making of ary payments of rent or additional 
rent thereunder. Any responvibility for the payment of rent and addi- 
tional rent or other payment for use of any premises as may be required 
by law shall be the responsibility of the Receiver. The Assuming Bank 
shall, to the extent not provided for in the applicable lease, on behalf 
of the Receiver and as an additional license fee, be responsible for all 
normul and recurring maintenance, utility and other expenses incidental 
to its use of such leased premises. 
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5.7 Office Space for the Receiver and Corporation. 


The Receiver may reserve for itself and the Co-poration adequate 
furnished space (including cabinet and vault space) in any premises 
previously occupied by the Bank, at such of the Bank’s locations as the 
Receiver and the Corporation determine are necessary in connection 
with their duties, including ‘liquidation of the r2maining assets and 
property of the Bank, and the Assuming Bank s* all make such fur: ished 
space available at any premises to which records, assets and property 
of the Bank may, with the prior approval of the Receiver, have b-2n 
removed by the Assuming Bank. The adequacy of the space as well as 
its location shall be determined by the Receiver and the Corporation in 
a reasonable manner giving due consideration to the requirements of 
the Assuming Bank. If the Assuming Pank purchases or obtains an 
assignment, sublease or new lease of such premises in which the Receiver 
has reserved space for itself and the Corporati, the Receiver and the 
Corporation shall pay to the Assuming Bank, in cash, the fair market 
rental .alue, as determined by the Property Appraiser, for their respec- 
tive occupation of the premises from 180 days after the Bank Closing to 
the date that the premises are vacated by the Receiver or the Corpora- 
tion. No payment shall be made to the Assuming Bank for such occupa- 
tion of premises not so acquired. 


5.8 Determination of Fair Use Values. 


The fair use values provided for in this Section 5 shall be equal to 
the fair market rentai value of the property as determined by the Prop- 
erty Appraiser (i) taking into accoun*. when the use of leased property 
is being valued, the services furnished -by the lessor under the respec- 
tive lease and included in the periodic revt without additional charge 
and. (i!) taking into account when the use of owned property is being 
valued that all normal and recurring operating expenses incidental to 
the use thereof are paid by the Assuming Bank an4 that real estate 
taxes are being paid by the Receiver. 


5.9 Nature of Use. 


Any use of any property by the Assuming Bank pursuant to this 
Section 5 si:< ‘1 be as a licensee of the Receiver, it being the intention of 
the parties that no such use shall be deemed to be or cause a ratification, 
rejection, assignment, sublease or exercise of ar option to select to 
receive an assignment or suvlease of any lease of real or personal 
property, or the exercise of any option to renew or purchz3e sar”. 
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The Assuming Bank does not assume any of the fiduciary relation- 
ships of the Bank as fiscal or transfer agent, trustee, guardian, receiver, 
committee, executor, administrator or other fiduciary in any capacity 
or as custodian, bailee or depositary of personal property (except the 
duties and obligations assumed under Section 7 hereof). , 


Section 7. Sarg Derosrr Boxes, Sarskeerine anp 
ConsicnmEnt Items, asp Escrow AGREEMENTS. 


The Assuming Bank agrees to assume and to honor and perform 
the duties and obligations of the Bank regarding its safe deposit boxes, 
safekeeping of property, escrow agreements and money and other 
property held thereunder and all items held on consignment which 
the Receiver hereby assigns and transfers to the Assuming Bank 
together with all records and keys relating thereto, provided the 
Assuming Bank (unless it is the owner or lessee thereof) continues 
to have access to the physical premises on which the same is located. 
Rental and other fees shall be prorated as of the Bank Closing. If the 
Assuming Bank does not purchase any such premises pursuant to sub- 
section 4.2 hereof, or does not obtain an assignment of or sublease under 
the lease of any such premises or obtain a new lease with respect thereto 
within the 120-day or extended period set forth in subsection 4.3(a) 
hereof, the Assuming Bank nonetheless assumes full responsibility for 
closing out or transferring to another location such business in accord- 
ance with applicable law even though the closing out or transfer of such 
business may result in continued use, solely as the licensee of the Re- 
ceiver, of all or a portion of the premises in question. If the Assuming 
Bank does not purchase the premises, obtain an assignment of or sub- 
lease under the lease of the premises or obtain a new lease with respect 
thereto and for any period during which the Assuming Bank, as licensee 
of the Receiver, uses the premises only to meet its obligations under this 
Section 7, it shall pay to the Receiver a license fee equal to the fair use 
value determined in accordance with subsection 5.8 hereof of those por- 
tions of the premises, including leasehold improvements thereon, con- 
taining the safekeeping facilities. The Assuming Bank shall be free 
to terminate any safekeeping or consignment agreement or activity, and 
to resign or withdraw as escrow agent under any escrow agreement, 
in accordance with the terms thereof. 
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Section 8. Creprr Carp Business. 


Except as otherwise provided in Section 9 hereof, the Assuming 
Bank agrees to assume, honor and perform all duties and obligations 
regarding the Bank’s credit card business in so far as the same relates to 
consumers and merchants, and the Receiver assigns and transfers to the 
Assuming Bank all of the Bank’s right, title and interest in and to such 
business. 


Section 9. Contracts Fron SERVICES. 
9.1 Service Obligations of the Bank. 


The Assuming Bank, acting on behalf of the Receiver, agrees to 
perform all duties and obligations of the Bank to render services under 
contracts outstanding at the Bank Closing requiring the performance of 
such services, such as, but not limited to, mortgage servicing contracts 
and electronic data processing time-sharing contracts. The obligations 
of the Assuming Bank hereunder shall run from the Bank Closing until 
30 days thereafter, or such shorter period as may be permitted by the 
relevant contract. During such 30-day period the Assuming Bank may, 
at its option, elect to assume (to the extent permitted by the relevant 
contract) any or all such contracts, and the Receiver agrecs to use its 
reasonable best efforts, to the extent requested by the Assuming Bank 
and consistent with the provisions of such contract and its responsibili- 
ties as Receiver, to assist the Assuming Bank to effect such assumption. 
Notwithstanding the foregoing, the Assuming Bank shall have no obli- 
gation to perform services where the Assuming Bank determines such 
performance might involve the incurring of significant liabilities or 
expenses in excess of income therefrom, and so notifies the Receiver. 
Upon receipt of such notice by the Receiver, the option to assume 
such contract shall be deemed terminated. Income from all service 
contracts shall be prorated as of the Bank Closing by making appro- 
priate adjustments in accordance with Section 20 hereof. Notwithstand- 
ing any undertakings in this Agreement, the Assuming Bank shall have 
no obligation to continue to maintain and operate any custodial or 
similar account for any broker or dealer customer of the Bank to the 
extent such account has heretofore been used in connection with the 
clearance of such customer’s brokerage or dealer transactions. 


9.2 Service and Maintenance Contracis. 


With respect to any contract providing for the rendering of 
services to the Bank outstanding as of the Bank Closing, the Receiver 
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shall, to the extent and for the period requested by the Assuming Bank, 
use its reasonable best efforts to make available.to the Assuming Bank 
. the continuing benefits of such contract. Within 30 days of the Bank 
Closing the Assuming Bank shall notify the Receiver of such contracts 
which it elects to assume and such contracts it elects not to assume 
but for which it requests the services provided thereby. The Assumin; 
Bank shall pay, at the contract rate, for any services rendered to it 
pursuant to any such contract after the Bank Closing. The Receiver 
understands that, if the Assuming Bank is unable to obtain the benefits 
of certain contracts referred to in this subsection, it may be unable to 
perform certain of the functions, if any, which may be required of it in 
connection with the corporate agency business of the Bank referred to 
in Section 6 hereof. In such case the Receiver agrees to use its reason- 
able best efforts to assist the Assuming Bank in being relieved of the 
obligation to perform such functions. 


93 No Assumption. 


By performing the obligations of the Bank under contracts referred 
to in subsection 9.1 hereof, or receiving benefits under contracts referred 
to in subsection 9.2 hereof, the Assuming Bank shall not be deemed to 
have assumed any such contract nor any liability or obligation in 
respect of its termination unless the Assuming Bank shall have specifi- 
cally designated such contract for assumption within the time period 
provided in subsection 9.1 or 9.2, or its leter termination by the 
Receiver. ’ 


9.4 Assignment of Contracts. 


In the event that the Assuming Bank shall assume any contract 
described in subsection 9.1 or 9.2 hereof, the Receiver shaii assign all 
the Bank’s and the Receiver’s right, title and interest in such contract 
so assumed to the Assuming Bank. 


Szcrion 10. Empioyvzzs anp Empiorez Benerrs. 
10.1 Employees. 


The Assuming Bank may, if it desires, initially retain any and ali 
employees of the Bank (free of all obligations of the Bank under 
employment contracts or arrangements ani all otk«r employee benefit 
arrangements, including without limitation any severance or termina- 
tion payment arrangements) and shall have the right to discharge any 
employee at any time. The Assuming Bank shall bear all salary ex- 
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penses of retained employees for the period from the Bank Closing 
until the Assuming Bank reopens the offices and branches of the Bank. 
The Assuming Bank shall have no obligation with respect to the settle- 
ment of expense advances made by the Bank to employees retained by 
the Assuming Bank less than five. business days following the Bank 
Closing. 


10.2 Recewver’s Use of Employees. 


The Assuming Bank shall make available io the Receiver and the 
Corporation personnel of the Assuring Ban’. consultation and for 
the performance of minor services during normal banking hours. With 
the Assuming Bank’s permission, the Receiver or the Vorporation may, 
for work to be done over an extended period (two working days), use 
the services of employees of the Assuming Bank designated by the 
Receiver or the Corporation and shall reimburse the Assuming Bank 
for the salary and fringe benefit expenses of such empluyees for such 
service rendered after five days following the Bank Closing. 


10.3 Retirement and Employee Benefit Plans. 


The Assuming Bank shall not be deemed to have assumed any obli- 
gations under any funded or unfunded retirement plan or other em- 
ployee benefit plan of the Bank, other than whatever obligation, if any, 
the Assuming Bank may have to act as trustee pursuant to Section 6 
hereof. The Receiver will cooperate with the Assuming Ban in obtain- 
ing such binding interpretations of the provisions and such administra- 
tion of the assets of such plan, and in taking such other action in respect 
of such plan, as the Assuming Bank may desire, conzistent with the best 
interests of the plan participants. If the Assuming Bank determines 
that its assumption, if any, of the trusteeships of any one or more of such 
plans creates a conflict of interest, the Assuming Bank and the Receiver 
will take such action as is necessary to obtain and have qualiSed another 
successor trustee. 


Secrion 11. Dvurzms wire Resrecr to Dzrosrrons. 
11.1 Payment of Obligations and Discharge of Business. 


The Assuming Bank agrees to pay all properly drawn checks, 
drafts and withdrawal orders presented to it by mail, over its counters 
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or through clearings by depositors whose deposits are assumed, whethe:: 
drawn on the check or draft forms provided by the Bank (for at leas: 
one year after the Bank Closing) or on those provided by the Assuming 
Bank, to the extent that the assumed collected balances to the credit of 
the respective -uakers or drawers or the respective contracted overdraft 
privileges {other than those which have been terminated in accordance 
with their terms by the Assuming Bank) shall be sufficient to permit 
the payment thereof, and in all other respects to discharge, in the usual 
course of the banking business, the duties and obligations of the Bank 
and the Receiver with respect to the balances due and owing at the 
Eank Closing to the depositors whose deposits are assumed. 


11.2 Depositors’ Claims against Receiver. 


If any of the depositors whose deposits are assama instead of 
accepting the obligation of the Assuming Bank te pay ‘i+ deposit 
liabilities of the Bank and the Receiver, shall assert a claw: against, the 
Rece: ver for any part of any cf such assumed deposit 1%. silities, the 
Assuming Bank agrees on demand to provide the Rec:ive: with money 
sufficient to enable it to pay the claims of such deposit- at the m-turity 
thereof, r=t exceeding the amount (excluding for tuers purp .. any 
amount credited subject to collection until -ollection is c ~upleted) 
credited to such depositcr’s account on the books and recc cds of the 
Assuming Bank as of the time of making such demand. Uper t' ; pay- 
ment thereof to the Receiver, the Assaming Bank shall be <.. > -rged 
to the extent of sach payment from any f-rt! sr liability t- such depos- 
itor under this Agreement and the Rece....> agrees ‘2 indemnify and 
hold the Assuming Bank harmless fron any claims of, or liabilities t», 
such depositors, including, without limitation, any claims arising ont 
of the refusal of iae Assuming Bank t. iovor any checks or other 
instruments drawn on any of the accounts uf such depositors to the 
extent transferred to the Receiver. 


Secr:ow 12. Notices ro Deposrrors anp Creprrors. 


The Assuming Bank agrees and is hereby authorized, for and 
on behalf of the Receiver, to give notice to former depositors of the 
Bank of its assumption of the deposit balances of the Bank assumed by 
the Assuming Bank. Such notice shall be given to domestic depositors 
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within 30 days after the Bank Closing substantially in the form and 
manner required by Part 307 of the Corporation’s regulations (12 
C.F.BR. Part 307 (1974)). 


Sgcrion 13. Reconrps. 
13.1 Delivery to Assuming Bank of Liability and Other Documents. 


The Receiver hereby delivers to the Assuming Bank the following 
records pertaining to the deposit and other liabilities assumed, cr to 
the business of the Bank to be conducted, by the Assuming Bank pur- 
suant to this Agreement: 


(a) Signature cards, orders and contracts between the Bank 
and its depositors, and all records of similar character. 


(b) Depositors’ passbooks held by the Receiver, deposit slips 
and cancelled checks or withdrawal orders repres+nting charges to 
depositors’ accounts. 


(c) Any other files, documents, instruments, accounts and 
records relating to the liabilities, and other obligations, assumed 
or undertaken by the Assuming Bank. 


(d) Any files, documents, instruments, accounts and records 
and all other property held by the Bank for the account of others 
relating to the Bank’s trust (if any) and other business to be con- 
ducted by the Assuming Bank. ; 


13.2 Delivery to Assuming Bank of Asset Documents. 


Lhe Receiver hereby delivers to the Assuming Bank the following 
records, instruments, documents and agreements of the Bank pertaining 
to the Available Assets, the assets purchased by the Assuming Bank 
pursuant to subsection 3.2 hereof, letters of credit described in sub- 
section 2.3 hereof and the Bank’s leases. Upon the rejection of Available 
Assets, the Assuming Bank’s election to reassign to the Receiver the 
account party obligations on letters of credit pursuant to subsection 
2.3 hereof, or the Assuming Bank’s election not to take an assignment 
of or sublease under any lease or to execute a new lease with respect 
to any leased property, the Assuming Bank will promptly return all 


“41 
A 195 
records, instruments, documents and agreements relating to such Avail- 
able Asset, account party obligation or lease to the Receiver: 


(a) Records of deposit balances carried with other banks, 
bankers and trust companies. 


(b) Deeds, mortgages, leases, abstracts, title insurance policies 
and reports, suiveys and other instruments or records of title. 


(c) Notes, securities, agreements, deeds of trust, mortgages, 
loan agreements, collateral of all kinds and all other related docu- 
ments and instruments. 


(d) All bonds and other evidences of obligations and securities. 


(e) All other related files, documents, instruments, accounts 
and records (including information received by the Assuming 
Bank following the Bank Closing). 


13.3 Securities and Property Held by Nominee Partnerships. 


It is understood that the Bank has caused certein securities and 
certain other property held by it for its own account or for the account 
of third parties to be registered .« the name of, or held by, certain 
nominee partnerships and that agreements have been entered into 
between the Bank and such partnerships with respect thereto. The 
Receiver shall, at the request of the Assuming Bank, exercise the rights 
of the Bank under such agreements, including its powers as agent and 
attorney in fact for such partnerships, and take such other action as 
shall be necessary to assign, endorse, transfer and deliver, or otherwise 
to deal with, all securities and other property which the Assuming Bank 
shall have purchased, or which relate to the Bank’s trust and other 
business te be conducted by the Assuming Bank hereunder, registered 
in the name of, or held by, such partnerships. 


Srcrion 14. Access ro Properties anp Recorps. 
14.1 Receiver’s and Corpeoration’s Rights of Access. 


The Aseuming Bank agrees at its expense to preserve and safely 
keep all of the files, documents, instruments, books of account, records 
and other similar papers transferred to it under this Agreement, or 
which may from time to time come into its possession as a result of this 
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Agreement, for the joint benefit of itself, the Receiver and the Corpora- 
tion, to deliver to the Receiver and the Corporation such files, documents, 
instruments, books of account, records and other similar papers which 
may be in its possession but which relate tc assets and liabilities not 
purchased, assumed or otherwise transferred under this Agreement 
and to permit the Receiver, the Corporation and the Comptroller of 
the Currency, or their designated representatives, at any reasonable 
time to inspect and make extracts from, or copies of, any of such files, 
documents, instruments, books of account, records and other s‘milar 
papers which are transferred to it as a result of this Agreement. The 
Assuming Bank will permit the Receiver, the Corporation and the 
Comptroller of the Currency, and -heir designated representatives, 
to consult, as provided in subsection 10.2 hereof, with the Assuming 
Bank’s officers and employees and at any reasonable time to inspect 
and inventory the properties, assets and rights described in this Agree- 
ment. 


14.2 Removal of Assets and Evidence of Liabilities not 
Purchased, Selected or Assumed. 


The Assuming Bank, as provided for in this Agreement, will also 


preserve and maintain for the benefit of the Receiver and the Corpora- 
tion and will permit the Receiver or the Corporation at their discretion, 
or upon the request of the Assuming Bank, to remove all of the Bank’s 
assets or evidences thereof and all evidences of liabilities not purchased 
by, or otherwise transferred to, or assumed by, the Assuming Bank 
under this Agreement, which are located in or upon any of the prop- 
erties occupied by the Assuming Bank. 


14.3 Disposal of Records. 


The Assuming Bank may, with the prior written consent of the 
Receiver, dispose of any of the records of the Bank transferred to the 
Assuming Dank. If such consent is not given, the Assuming Bank may 
deliver such records to the Receiver. 


144 Assuming Bank’s Right to Access. 


The Receiver agrees to preserve and safely keep all of the books 
of account and corporate records of the Bank, and, to the extent per- 
mitted by law, shall allow the Assuming Bank, er its designated repre- 
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sentatives, to inspect and make extracts from or copies of any such 
books of account and corporate records wherever located, at any 
reasonable time. 


Secrion 15. Furruer Assunances. 


The Receiver and the Assuming Bank agree at any time and from 
time to time upon request of either to execute and deliver such endorse- 
ments of instruments, assignments, deeds, notices of assignmeut, financ- 
ing statements, releases, waivers, consents, termination statements, 
satisfactions, bond or stock powers and further instruments and docu- 
ments of conveyance, release, satisfaction, waiver or consent and to join 
or participate in any petition, accounting, or judicial or regulatory 
proceeding «s shall be necessary or proper to carry out the intent of this 
Agreement. The Receiver further agrees to use its best efforts to cause 
others (including, without limitation, the FRB and subsidiaries of the 
Bank) to execute and deliver such instruments and documents. 


Szction 16. Representations, WARRANTIES AND 
Covenants or tHe Assumine Bank. 


The Assuming Bank represents and warrants to, and covenants 
with, the Receiver as follows: 


16.1 Good Standing of Assuming Bank. 


The Assuming Bank is a bank duly organized and validly existing 
and in good standing under the laws of the jurisdiction of its incorpo- 
ration, has corporate power to carry on its business as such and is duly 
authorized to do a banking business in the State of New York. 


16.2 Legal Powers of Assuming Bank. 


The Assuming Bank has the legal power to enter into and perform 
this Agreement and the Indemnity Agreement between the Corporation 
and the Assuming Bank cf even date herewith (the ‘‘Indemnity Agree- 
ment’’), and the consummation of the transactions contemplated by 
this Agreement and the Indemnity Agreement will not violate any 
provision of law or of its Organization Certificate or by-laws, or 
result in the breach of any provision of, or constitute a default 


‘ A 198 


under, any indenture, agreement or other instrument to which the 
Assuming. Bank is a party, or to which it or any of its properties 
may be subject, and this Agreement and the Indemnity Agreement 
constitute the valid end binding obligations of the Assuming Bank 
and are enforceable in accordance with their respective terms. 


16.3 Assuming Bank’s Board Action. 


The Assuming Bank’s Board of Directors has takes: all acticn 
necessary for the Assuming Bank to enter into this Agreement and the 
Indemnity Agreement, and to seek all federal and state regulatory 
approvals required in order for the Assuming Bank to conduct the 
banking business at the branch and office locations of the Bank as 
contemplated by this Agreement. Immediatei;; following the execution 
of this Agreement, the Assuming Bank shall apply for all such regu- 
latory approvals.. 


Section 17. Representations aND WARRANTIES OF 
THE RECEIVER. 


The Receiver represents and warrants to, and covenants with, the 


Assuming Bank as follows: 


17.1 Power and Authority. 


The Receiver has the legal power and right to enter into and per- 
form this Agreement and the transactions contemplated hereby and the 
consummation of the transactions contemplated by this Agreement will 
not violate any provision of law and this Agreement constitutes the valid 
and binding obligation of the Receiver and is enforceable in accordance 
with its terms. 

17.2 Corporation’s Board Action. 

The Boerd of Directors of the Corporation has taken all action 

necessary for the Receiver to enter into this Agreement. 
17.3 Warranties as to Assets. 


The Receiver warrants that the assets sold to the Assuming Bank 
under subsection 3.2 hereof (other than assets listed on Schedule F), 
all collateral securing such assets and the mortgages and other pledge 
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or security agreements under which such collateral is held, and all 
securities selected by the Assuming Bank under subsection 3.3(a) of 
this Agreement, are legal, genuine and valid, and that all such assets 
and collateral have been sold and transferred to the Assuming Bank 
free of all liens, charges and other encumbrances, except that certain 
of the securities may be subject to pledges (directly or indirectly) made 
by the Bank as security for publit deposits or for the faithful perform- 
ance of the trust department of the Bank or be subject to repurchase 
agreements, and with respect to such collateral, except those permitted 
under the relevant security agreement, none of which secure obligations 
of or have been created by the Bank or the Receiver. As to all other 
assets (except the Real Estate, Personalty and leasehold improvements) 
sold to the Assuming FP ank under this Agreement, Receiver warrants 
that they will be sok’ and transferred free of all liens, charges and 
other encumbrances placed on such assets by the Bank prior to the 
Bank Closing aud as to which the Assuming Bank had no notice (in- 
cluding constructive notice by filing or recording or other public notice 
given in accordance with applicable Jaw). Except as set forth above, 
all assets sold to the Assuming Bank hereunder are otherwise so sold 
and transferred without recourse and without any warranties whatso- 
ever as to their legality, enforceability, genuineness, colleetibility, docu- 
mentation or freedom from liens, in whole or in part, or otherwise, it 
being the intention of the parties hereto that, for all purposes of this 
Agreement, the Assuming Bank’s opportunity to select only those 
assets of the Bank which it so chooses and the method of valuation used 
pursuant to this Agreement shall be deemed sufficient protection to the 
Assuming Bank and shall constitute the agreed and accepted values of 
such assets, subject to adjustment only as provided in this Agreement. 
Settlement for breach cf representations and warranties by the Re- 
ceiver under this subsection 17.3 shall be by substitution of other assets 
for the assets as to which there is such a breach as provided in subsection 
20.2 hereof. 


17.4 Foreign Assets. 


In the event that any assets selected or purchased by the Assuming 
Bank are made subject to, or are affected by, any court order or process, 
liquidation, winding up, execution, attachment or lien outside the United 
States, which is not dismissed or removed within 15 days of the occur- 
rence thereof, the Receiver will post such bond or put up such security 
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or take such other measures as shall insure to the Assuming Bank the 
release of such assets, and all income paid or accrued thereon, from 
such order or process, liquidation, winding up, execution, attachment 
or lien within 45 days from the occurrence thereof. 


17.5 S ‘rvival of Representations and Warranties. 


The representations, warranties and covenants contained in this 
Section 17 survive the execution of this Agreement but expire two 
years after the Bank Closing. 


Section 18. Conprvias TO AGREEMENT. 


Tm ‘  sement shal! not have any effect until all of the following 
conditions . .ve been met: 


18.1 Opinion of Counsel for Assuming Bank. 


The Receiver shall have received the favorable written opinio 
dated the date of this Agreement, of counsel for the Assuming Bank, 
substantially to the follo’  \g effect: 


(a) The Assu...ug Bank is a bank duly organized, validly 
existing and in good st-nding under théjlaws of ‘the jurisdiction of 
its incorporation, has corporate power to carry on its business 
as such and is duly authorized to do a banking business in the 
State of New York. 


(b) All corporate action necessary to authorize the transac- 
tions hereunder and the execution and delivery by the Assuming 
Bank of other instruments and documents as contemplated hereby 


(c) This Agreement and the Indemnity Agreement have been 
duly authorized, executed and delivered by the Assuming Bank and 
constitute the valid and binding obligations of the Assuming Bank 
enforceable in accordance with their respective terms. 


(d) The consummation of the transactions contemplated by 
this Agreement and the Indemnity Agreement will not violate any 
provision of law known to such counsel or of the Organization 
Certificate ur by-lawe of the Assuming Bank or result in the 
breach of any provision of, or constitute a default undey, any 
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indenture, agreement or other instrument known to such counsel 
to which the Assuming Bank is a party. 


Such opinion shall cover such other matters incidental to the trans- 
actions contemplated hereby as the Receiver may reasonably request 
and may have such qualifications and li: itations in respect of the 
breadth of the foregoing as may be acceptable to the Gereral Counsel 
of the Corporation. 


18.2 Accuracy of Representations. 
The representations and warranties made by 
true and accurate in all material respects as of the 
ment. : 


18.3 Regulatory Approvals. 
he responsible .ederal and state agency or agencies shall have 
approved consummation of the transactions contemplated by this 
Agreement, including approvals pursuant to 12 U.S.C. § 1828(c). 


18.4 Court Approvals. 


The Receiver shall have received all necessary court approvals, as 
required by 12 U.8.C. § 192, of the transactions contemplated by this 
Agreement, and shall have presented to the Assuming Bank evidence 
of such approvals, satisfactory in form and substance to counsel for the 
Assuming Bank. 


the parties shall be 
date of this Agree- 


18.5 Opinion of Corporation Counsel. 


The Assuming Bank shall have received the favorable written 
opinion, dated the date of this Agreement, of the General Counsel of 
the Corporation, substantially .o the following effect: 


(a) The Receiver has the legal power and right to enter into 


authorize the transactions contempiated by this Agreement, the 
performance by the Receiver of its obligations hereunder and 
the execution and delivery by the Receiver of all instruments and 
other documents contemplated hereby. 
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(b) This Agreement has been duly authorized, executed and 
delivered by the Receiver and constitutes the valid and binding ob- 
ligation of the Receiver enforceable in accordance with its terms. 


(c) The Corporation has the legal power and right to enter 
into and perform the Indemnity Agreement and the transactions 
contemplated thereby, and has taken ell necessary corporate pro- 
ceedings to authorize the transactions contemplated by the In- 
demnit Agreement, the performance by the Corporation of its 
obligations thereunder and the execution and delivery by the Cor- 
poration of all instruments and other documents contemplated © 
thereby. 


(d) The Indemnity Agreement has been duly authorized, exe- 
cuted and delivered by the Corporation and constitutes the valid 
and binding obligation of the Corporation enforceable in accord- 
ance with its terms. 


Such opinion shall cover such other matters incidental to the trans- 
actions contemplated hereby as the Assuaing Bank may reasonably 
request. 


18.6 Opinion of Counsel to the Comptroller. 
The Assuming Bank shall have received the favorable written 
opinion, dated the date of this Agreement, of the Chief Counsel of the 
Comptroller of the Currency, to the following effect: 


(a) The Comptroller of the Currency has closed the Bank 
pursuant to the provisions of 12 U.S.C. §191 and all necessary 
determinations have been made by the Comptroller of the Currency 
‘in connection therewith. 

{b) The Corporation has been duly and regularly appointed 
receiver of the Bank pursuant to the provisions of 12 U.S.C. 
$191 and 12 U.S.C. §1821(c). 


18.7 Corporation lvecuments. 


The Assuming Bank shall have received certified copies of the 
following: 


(a) The order of the Comptroller of the Currency closing the 
Bank pursuant to the provisions of 12 U.S.C. § 191 and appointing 
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the Corporation as receiver pursuant to the provisions of 12 U.S.C. 
$191 and 12 U.S.C. § 1821(c). 


(b) The corporate resolutions of the Corporation authorizing 
the Receiver to execute and deliver this Agreement and the Cor- 
poration to execute the Indemnity Agreement. 


18.8 Assuming Bank Documents. 
The Receiver shall have received certified copies of the following: 


(a) The corporate resolutions of the Assuming Bank authoriz- 
ing the Assuming Bank to execute and deliver this Agreement and 
the Indemnity Agreement. 


(b) Incumbency certificates covering the officers of the Assum- 
ing Bank authorized to execute this Agreement and the Indemnity 
Agreement on behalf of the Assuming Bank. 


(c) Written confirmation from the Assuming Bank that the 
corporate authorizations referred to in subsection 16.3 hereof have 
not been rescinded or amended. 


18.9 Bid Form. 


All of the conditions set forth in the bid form delivered to the 
Receiver, in which the Assuming Bank offers to purchase assets and 
assume liabilities of the Bank, shall have been met. 


18.10 Capital Note. 


The Corporation shall have purchased or the Assuming Bank shall 
be satisfied that the Corporation will purchase the subordinated capital. 
note or notes of the Assuming Bank or the non-subordirated capital 
note or notes of any holding company incorporated in the United States 
which owns substantially all of the Assuming Bank’s outstanding voting 
securities (herein called the ‘‘Capital Note’). The Capital Note shall 
ve payable to the order of the Corporation. 


18.11 Indemnity Agreement. 


The Corporation shall have entered into the Indemnity Agreement 
with the Assuming Bank in form and substance satisfactory to the 
Assuming Bank and its counsel. 
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18.12 Release of FRB Security Interest. 


The Assuming Bank shall have received a duplicate original copy 
of a letter addressed to the Corporation from the FRB, in form and sub- 
stance satisfactory to the Assuming Bank and its counsel, with respect 
to the release of the FRB Security Interest in all assets acquired or 
to be acquired by the Assuming Bank pursuant to this Agreement 
and as to the approximate amount of the FRB Indebtedness as of the 
Bank Closing. 


- Section 19. Payment or PREMIUM. 


As consideration for the transfer of the assets and the business 
purchased hereunder, the Assuming Bank agrees to pay 4 premium 
equal to the difference between the liabilities assumed pursuant to sub- 
section 2.1 hereof and the aggregate values and purchase prices of the 
assets purchased pursuant to subsections 3.2 and 3.3 and Section 4 
hereof, as determined under the applicable provisions of this Agree- 
ment. The amount of this premium is $125,000,000 and it shall be 
paid as set forth in subsection 3.3 hereof. 


Section 20. ADJUSTMENTS. 
20.1 Adjustments from New Schedules. 


All computations necessary for calculating the Additional Asset 
Value shall be based upon the liabilities set forth in Schedule B and 
the assets set forth in Schedules C, D, E and F. It is understood, how- 
ever, that these Schedules and Schedules A and G are as of dates other 
than the Bank Closing and that certain of the figures set forth in such 
Schddules may be as of different dates. It is further understood that 
the descriptions and Schedules of liabilities and assets transferred to 
and assumed by the Assuming Bank may not be complete because of the 
lack of full information concerning the Bank’s operations, and that cer- 
tain liabilities and assets of a nature similar to those set forth in such 
Schedules have not been included therein because they were carried in 
the Bank’s suspense or miscellaneous accounts at the Bank Closing. 
The Receiver, within 30 days after the Bank Closing or as soon there- 
after as possible, shall prepare new Schedules as of the Bank Closing 
of liabilities actually assumed under subsection 2.1 hereof, assets pur- 
chased under subsection 3.2 hereof, the Available Assets and, subject to 
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the provisions of subsection 2.3(c) hereof, letters of credit assumed 
under subsection 2.3 hereof. Such new Schedules shall be prepared in 
accordance with the accounting standards and policies employed by the 
Comptroller of the Currency in the Instructions for the Preparation of 
Reports of Condition by National Banking Associations in effect on the 
Cal Date immediately preceding the Bank Closing. Such new Schedules 
shall include such additional liabilities and assets which are of a nature 
similar to those set forth in the applicable Schedules and which were, at 
the Bank Closing or as of the date such Schedules were prepared, carried 
in the Bank’s suspense or miscellaneous accounts or not posted by the 
Bank. Such new Schedules shall also include accruals as of the Bank 
Closing for all income and expenses related to assets and operations of 
the Bank acquired by the Assuming Bank under this Agreement and all 
normal and recurring operating expenses (other than Federal, state and 
local income tax accruals) and expenses related to liabilities assumed by 
the Assuming Bank under this Agreement, whether or not the Bank 
reflected such accruals on its books in the normal course of its operations. 
Such new Schedules shall be prepared on the basis of the best informa- 
tion then available to the Receiver. In the event that any of the new 
Schedules prepared by the Receiver are unsatisfactory to the Assuming 
Bank, such Schedules shall be reviewed by independent certified public 
accountants satisfactory to the Receiver and the Assuming Bank to 
ascertain whether the items shown on such new Schedules are in 
compliance with this Agreement and are in accordance with the ac- 
counting standards and policies employed by the Comptroller of the 
Currency in the Instructions for the Preparation of Reports of Condi- 
tion by National Banking Associations in effect on the Call Date imme- 
diately preceding the Bank Closing or whether the amounte shown on 
such new Schedules are in accordance with generally accepted account- 
ing principles in the United States in effect on the Bank Closing, 
as the case may be. The opinion of such independent certified public 
accountants with respect to the items and amounts shown on such 
new Schedules shall be final. Following review of such Schedules by 
the independent certified public accountants, new Schedules reflecting 
the results of the review shall be prepared. The Assuming Bank shall 
pay the fees and costs of such accountants. The parties agree that 
within ten days of the preparation of such new Schedules, the Additional 
Asset Value shall be adjusted to reflect differences on account of trans- 
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actions up to the date the Additional Asset Value is adjusted. The 
books and records of the Bank as of the Bank Closing shall be adjusted 
to reflect all adjustments to the Schedules and all new Schedules as 
of the Bank Closing provided for in this Agreement. 


20.2 Adjustments for Errors or Omissions. 


In the event any omission or error in the attached Schedules shall 
be discovered in compiling the new Schedules required by this Section 
20 or in completing the transfers and assumptions contemplated by this 
Agreement, the parties severally agree to adjust therefor by an adjust- 
ment to the amount of the Additional Asset Value and to the books and 
records of the Bank as of the Bank Closing if appropriate, it being the 
intentica of the parties that the assets to be transferred pursuant to 
subsections 3.2 and 3.3 and Section 4 hereof, valued as set forth therein, 
plus the premium described in Section 19 hereof, shall equal the liabili- 
ties assumed pursuant to subsection 2.1 hereof, valued as set forth 
therein. Any omission or error discovered after, or any breach of any 
representation or warranty set forth in subsection 17.3 hereof and 
discovered after, 180 days from the Bank Closing (or earlier reduction 
in the Additional Asset Value to zero) and up to two years after the 
Bank Closing shall be settled, to the extent practicable, (i) by the trans- 
fer to the Assuming Bank or retransfer to the Receiver, as the case may 
be, and without recourse or warranty, of assets then held by the Re- 
ceiver and the Assuming Bank, respectively, at fair market value (to be 
determined by an appraiser jointly designated by the Receiver and the 
Assuming Bank} for assets transferred to the Assuming Bank and at 
the values specified in this Agreement for assets of the type involved 
for assets retransferred to the Receiver, the Assuming Bank to make 
the selection of such assets, with any minor ($25,000 or less) difference 
between the adjustment required and the assets transferred or retrans- 
ferred being settled in cash or (ii) in cash if the assets of the Bank 
then held by the Receiver or the Assuming Bank, as the case may be, are 
insufficient to settle the amount of such omissions or error or the obli- 
gations of the Receiver resulting from the breach of a representation 
or warranty set forth in subsection 17.3 hereof. No adjustment of the 
Schedules or the books and records of the Bank and no settlement 
under this Agreement shall be made for any error or omission dis- 
covered more than two years after the Bank Closing. 
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20.3 Unlawful Deposit Liabilities. 


If it is discovered subsequent to the date hereof that any portion 
of the deposit liabilities assumed by the Assuming Bank constitute funds 
the depositor obtained from the Bank as a result of an unauthorized c- 
unlawful transaction as determined by the Receiver, the Assuming Bank 
shall pay to the Receiver, upon its demand, any such funds then on 
deposit, and the Assuming Bank shall be discharged from. further 
liability to such depositor under this Agreement and shall be indemnified 
and held harmless by the Receiver, to the extent of the payment so made 
to the Receiver, from such liability. 


20.4 Limitation on Adjustments to Liabilities Assumed. 


To the extent that the adjustments called for by the provisions 
of this Agreement, including adjustments reflected in new Schedules 
prepared pursuant to subsection 20.1 hereof or for errors or omissions 
pursuant to subsection 20.2 hereof, shall within 180 days after the Bank 
Closing increase the value of the liabilities assumed hereunder by 
the Assuming Bank pursuant to Section 2 hereof in an aggregate 
amount in excess of five percent of the total liabilities of the Bank 
(other than the FRB Indebtedness) as reflected in the trial balance 
of the Bank as of the close of business on the second banking business 
day preceding the day of the Bank Closing heretofore delivered by the 
Receiver to the Assuming Bank, the Receiver, upon the making of 
such adjustment, shall pay to the Assuming Bank an amount in cash 
equal to such excess, and such excess shall not result in an increase in the 
Additional Asset Value. 


Secrion 21. SzrrLeMENT OF Crams. 


The Receiver or the Corporation shall have the right, at its option, 
to defend or settle any claim or suit against the Assuming Bank which 
may result in a loss to the Receiver or the Corporation, if such 
claim or suit is subject to the Indemnity Agreement or any indemnity 
obligation contained in this Agreement, and arises out of this Agreement 
or existed against the Bank on or before the Bank Closing. The As- 
suming Bank shall have no duty to defend or take any action with 
respect to any such claim or suit, but the Assuming Bank shall coop- 
erate in the defense of such claim or suit to the extent reasonably 
required by the Receiver or the Corporation. 
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Szorion 22. Rzsomsion. 


If an injunction or other court order is issued or there is an 
attachment, security interest, lien (other than the FRB Security 
Interest) or transfer covering a substantial part of the assets of the 
Bank which has not beer. discharged, vacated or rescinded, and in 
the reasonable judgment of the Assuming Bank such injunction or 
other court order, or attachment, security interest, lien, or transfer 
substantially interferes with the purchase or selection and transfer of 
assets of the Bank to the Assuming Bank as contemplated by this 
Agreement, then this Agreement shall be rescinded and the parties 
restored to their positions prior to the Bank Closing, unless the Re- 
ceiver is able to transfer other assets which, in the reasonable judg- 
ment of the Assuming Bank, are substantially equivalent in value 
without such impediment. In the event of rescission, all liabilities 
assumed by and all assets transferred to the Assuming Bank shall 
become liabilities and assets of the Receiver as of the Bank Closing. 


Szorton 23. MiscELLaNeous. 
23.1 Schedules. 


All Schedules herein referred to shall constitute a part of this 
Agreement. 


23.2 Counterparts. 


This Agreement may be executed in any number of counterparts, 
each of which shall constitute one and the same instrument, and any 
party hereto may execute this Agreement by signing any such counter- 
part. 


23.3 Successors; No Third Party Rights. 


All covenants, representations, warranties and conditions of this 
Agreement shall be binding on the successors and assigns of the 
Assuming Bank and the Receiver. Nothing expressed or referred to in 
this Agreement is intended or shall be construed to give any person 
other than the Assuming Bank, the Receiver and the Corporation any 
legal or equitable right, remedy or claim under or in respect of this 
Agreement, or any provision herein contained, it being the intention 
of the parties hereto that this Agreement, the assumption of obligations 
and statements of responsibilities hereunder and all other conditions 
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and provisions hereof are for the sole and exclusive Lenefit of such 
parties and for the benefit of no other person. 


23.4 Headings. 


The headings of the Sections and subsections contained in this 
Agreement are inserted for convenience only and shall not affect the 
meaning or interpretation of this Agreement or any provision hereof. 


23.5 Notices. 


Any notice, request, demand or other communication to either of 
the parties hereto, or to the Corporation, shall be deemed given when 
reseived and shall be given in writing, and delivered against receipt 
therefor, or sent by certified mail, postage prepaid, to such party at 
its address set forth below or at such other address as such party shall 
hereafter furnish in writing. 


Receiver ‘ Assuming Bark 


Feperat Deposrr InsunaNcE Evropgan-AMERICAN Bank 
CorPoRaTION & Trust Company 

550 17th Street N.W. 10 Hanover Square 

Washington, D.C. 20429 New York, New York 10005 


Attention: Chief, Division of Attention: President 
Liquidation 


Corporation 

Fepernat Deposir InsuRaNcE 
CorporaTIoN 

550 17th Street N.W. 

Washington, D.C. 20429 


Attention: Office of the Chairman 


93.6 Fees of Appraisers and Title Cémpany Charges. 


All fees of Appraisers for appraisals provided for in this Agree- 
ment shall be borne one half by the Assuming Bank and one half by 
the Receiver. All charges of the Title Company, including fees for title 
insurance, with respect to the Real Estate and leasehold improvements 
purchased by the Assuming Bank shall be paid by the Assuming Bank 
and all charges of the Title Company with respect to the Real Estate 
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and leasehold improvements not purchased by the Assuming Bank shail 
be borne one half by the Assuming Bank and one half by the Receiver. 


23.7 Governing Law. 


This Agreement and the rignts and obligations hereunder shall 
be governed by the law of the State of New York to the extent that 
Federal law does not control. Nothing in this Agreement shall require 
any unlawful action or inaction by either party hereto. 


23.8 Continuing Cooperation. 


The purposes of this Agreement and the transactions provided for 
herein are to provide a means by which depositors and other creditors 
of the Bank may be protected against losses, the convenience and needs 
of the various communities in which the Bank’s offices are located may 
be served, the Assuming Bank may receive the benefits and assume the 
risks cuntracted for and the risk of loss to the Corporation may ‘ 
reduced. Although the A.suming Bank is expected to incur certain 
business risks with respect to the assets purchased by it hereunder 
and with respect to the operations of the Bank conducted by it after 
the Bank Closing, it is intended that the purposes of this Agreement 
be accomplished without imposing an unreasonable financial burden on 
the Assuming Bank. The parties therefore agree that they shall in 
good faith, and with their best efforts, cooperate with one another 
to carry out the purposes of this Agreement as herein described. 


Ix Wrrwess Wuenzor, the parties have executed this Agreement 
as of the time, day and year first above written. 


FeperaL Deposir Insurance CorporaTION, 
as Recetver or, Rankin Nationa, Bank 


By Georce W. Huw 
' Title: Chief, Division of 
Liquidation 


European-Amezican Bank & Trust 
ComPANyY 


By H. E. Exsirom 
Title: Chairman 


Sruart W. MarsH 
Title: Assistant Secretary 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Bank, (0.G.d.) 


File No. 75 C. 276 
Plaintiff, 


-against- ICE 0 


JEAN M. GRELLA, LAWRENCE LEVER, and 
LEVER HOLDING CORP., 
Defendants. 


~soswnenweeseeweweeaew eo «-X 


NOTICE IS HEREBY GIVEN that JEAN M. GRELLA, a defendant 


above named, hereby appeals to the United States Court of Appeals 

for the Second Circuit from the seamed declaring the defendant's 
jiground lease to Franklin National Bank to be in full force and 

effect, and granting plaintiff a permanent injunction restraining 


the defendant from pursuing her rights under the said lease, 


and every part thereof. 


ated: Mineola, New York 
August 31, 1976 


Attorneys for Defendant, Jean M. Grella’ 
Office and Post Office Address: 

220 Old Country Road 

Mineola. New York 11501 

Tel. 516-746-5700 


Hughes Hubbard & Reed, Esqs. Wolff & Diamond, Esqs. 
- Attorneys for Plaintiff Attorneys for Defendants : 
One Wall Street ” Lawrence Lever & Lever Holdir 
Corp. 
New York, New York 10005 _ 100 Garden City Plaza 
; Garden City, New York 11530 


service of three @ copies of the \ 
is admitted es diy Oe. 97 


cb lorry | Canty gfe Coe 
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